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BRIEF OF LAW OF THE MOVING PARTIES 

OVERVIEW OF THE MOTION 

1. This is a motion brought on behalf of the Canadian Federation of Students ("CFS") and 

the Canadian Federation of Students-Services for the following relief: 

a. An Order adding the CFS and the CFS-S as parties in these proceedings, pursuant 

to Rule 39 of the Queens Bench Rules; 

b. In the event that this Court adds CFS and CFS-S as parties to these proceedings, 

that the Affidavits of Robin Mowat, Victoria Coffm, Trent Evanisky, Jeremy Ring 

and Dr. Lea Pennock be struck as they contain hearsay statements and are 

argumentative, pursuant to Rule 319 of the Rules of the Queen's Bench; 
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c. In the alternative, that paragraphs 5,6,8,9,11,12,13,14,17,18,19,20,21,24,25,26,28 

and 29 of Affidavit of Robin Mowat, paragraphs 8,9, 10 and 11 of the Affidavit of 

Victoria Coffin, paragraphs 5,7,8, 13 and 16 of the Affidavit of Trent Evanisky, 

paragraphs 7,8,9 and 10 of the Affidavit of Jeremy Ring and paragraph 3 of the 

Affidavit of Dr. Lea Pennock be struck pursuant to Rule 319 of the Rules of the 

Queen's Bench as they are hearsay and/or argumentative statements; 

d. That the Affidavits of Robin Mowat, Victoria Coffin, Trent Evanisky, Jeremy 

Ring and Dr. Lea Pennock be struck as they are scandalous, pursuant to Rule 327 

of the Rules of the Queen's Bench; 

e. In the alternative, that paragraphs 5,11,12,13,14,17,19,20,21,24,26,28 and 29 of 

the Affidavit of Robin Mowat, paragraphs 8,13 and 16 of the Affidavit of Trent 

Evanisky, paragraphs 7,8,9 and 10 of the Affidavit of Jeremy Ring and paragraph 

3 of the Affidavit of Dr. Lea Pennock be struck pursuant to Rule 327 of the Rules 

of the Queen's Bench for being scandalous; 

f. In the event that the Court adds the CFS and the CFS-S as parties to this 

application, an Order permitting the CFS and the CFS-S to cross-examine Robin 

Mowat, Victoria Coffin, Jeremy Ring and Trent Evanisky on their affidavits filed 

in support of the application by the Plaintiff; and 

g. In the event that this Court does not adjourn these proceedings to permit cross-

examinations, an Order dismissing the application by the Plaintiff. 
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FACTS 

2. The Canadian Federation of Students ("CFS") is a federal non-share capital non-profit 

corporation, which among other things, advocates on behalf of university students across 

Canada. The Canadian Federation of Students- Services ("CFS-S") is a federal non-share 

capital non-profit corporation. CFS-S enables students to collectively pool their 

resources to provide student owned and operated services such as Travel CUTS, the 

International Student Identity Card, the Studentsaver Card, Homes4students.ca, the 

Student Work Abroad Program (SW AP), and the National Student Health Network. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 2-3. 

3. The Plaintiff, Robin Mowat, is no longer a student at the University of Saskatchewan as 

he graduated this past spring. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 5. 

4. Membership in the CFS and the CFS-Sis governed by By-Law One (1) of the By-Laws 

of the CFS and CFS-S, respectively( collectively referred to as the "CFS By-Laws"). 

There are two types of members in the CFS and CFS-S: individual members and voting 

members (local student associations). Voting members are divided into two groups: full 

members and prospective members. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 6-7. 

5. In order to become a prospective member of the CFS and the CFS-S, a student 

association must comply with By-Law I, Article 2(b) of the CFS By-Laws. Article 

2(b )(i) provides that a student association is eligible to apply for prospective membership 
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in the CFS and CFS-S if it has passed a motion of its Council to apply for prospective 

membership in the CFS and the CFS-S. Article 2(b)(ii) provides that a written 

application for prospective membership submitted by a local student association will be 

considered as a binding contract to accept the rights and responsibilities of prospective 

membership with the CFS and the CFS-S. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 9. 

6. Article Two (2)(b)(v) provides that once a local student association's application for 

membership has been accepted by the CFS and the CFS-S, that application shall 

constitute a binding contract to pay prospective membership fees and to conduct a full 

membership referendum. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 10. 

7. On or about November 4, 2004, the Council of the University of Saskatchewan Students' 

Union ("USSU") passed a motion whereby the USSU would seek prospective 

membership in the CFS, the CFS-S and CFS- Saskatchewan. On or about November 8, 

2004, the CFS received a formal application from the USSU seeking prospective 

membership in the CFS and the CFS-S. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 11-12. 

8. At its annual national congress in November, 2004, the voting members of the CFS and 

the CFS-S voted in favour of accepting the USSU' s application for prospective 

membership. Thereafter the USSU became a prospective members of the CFS, CFS-S 

and CFS- Saskatchewan. 

Affidavit of Lucy Watson sworn July 5, 2006, paras.13-14. 
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9. In accordance with Article 2(b)(vi) of By-Law 1, the USSU was required to pay to the 

CFS five (5) percent of the regular CFS and CFS-S membership fee. The National 

Executive of the CFS and the CFS-S waived this prospective membership fee pursuant to 

Article 2(b)(vi) of By-Law 1. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 16. 

10. Article 2(a)(i) of By-Law 1 of the CFS By-Laws provides that a local student association 

is eligible to apply for full membership in the CFS if its members have approved by 

referendum membership in the CFS. Article 2(b)(viii) of By-Law 1 of those same by

laws provides that a prospective member association must hold a referendum on full 

membership in the CFS within five (5) months following being accepted as a prospective 

member unless an extension is granted by the CFS. The referendum is to be held in 

accordance with the rules and procedures for a referendum as set out in Article four ( 4) of 

By-Law 1. 

Affidavit of Lucy Watson sworn July 5, 2006, para.17. 

11. By-Law One (1), Article Four (4)(b) of the CFS By-Laws provides that a Referendum 

Oversight Committee ("ROC"), consisting of two members of the local student 

association and two members of the CFS, be established to develop the rules that would 

govern the referendum. Ms. Angela Regnier, the National Deputy Chairperson of the 

CFS and Lucy Watson, the Director for Organising of the CFS were selected by the CFS 

and the CFS-S to be the representatives on the ROC in late 2004. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 18. 
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12. In the early months of2005, representatives of the CFS, the CFS-Sand the Council of the 

USSU discussed potential dates for the scheduling of the referendum. Initially, the 

USSU proposed that the referendum take place in March, 2005. However, the CFS, the 

CFS-S and the USSU had concerns with the referendum taking place at that time. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 19 & 20. 

13. The USSU had concerns regarding the referendum and the interaction between the CFS 

By-Laws with respect to the referendum and its own Election and Referendum Policy. In 

order to address these concerns, the USSU sought a legal opinion from its solicitor, Greg 

Walen. 

14. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 20. 

At its meeting on February 10, 2005, the USSU was presented with the legal opinion of 

its solicitor, Greg Walen dated February 8, 2005. Mr. Walen suggested that unless the 

referendum was conducted in accordance with the USSU's Elections Policy, there would 

be some question as to the validity of the referendum, due to the conflict between the 

CFS By-Laws and the USSU's Elections Policy. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 21. 

15. In order to resolve this conflict, Mr. Walen suggested that the USSU's Elections Board 

and the ROC work together to govern the referendum. It was agreed that the referendum 

could not proceed in March and would instead proceed in the fall. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 22. 
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16. The composition of the Elections Board that Mr. Welan refered to in his February 8, 2005 

letter is provided for in Article 10.01 of By-Law One (1) of the By-Laws of the USSU. 

Article 10.01 provides that elections for positions on the USSU executive and for 

positions as councillors for the USSU council shall be administered by an Elections 

Board. While Article 10.01 provides for the composition of the Elections Board, it does 

not afford the Elections Board any jurisdiction over the conduct of a referendum. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 23. 

17. The Elections and Referenda Policy of the USSU ("ERP"), governs elections and 

referenda held by the USSU and permits an Elections Board to oversee elections and 

referenda. It is from this policy that the Elections Board derives any authority over 

referenda. Article 8 of the USSU Constitution relates to elections by the USSU, while 

Article 11 of the USSU Constitution relates to referenda conducted by the USSU. 

18. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 24 & 25. 

At the CFS and the CFS-S general meeting in May, 2005 the local member associations 

voted in favour of extending the time period for the USSU to hold the referendum to the 

fall of 2005. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 26. 

19. The president of the USSU, Gavin Gardiner expedited the process for establishing the 

Appointments Board in order to facilitate the selection of the USSU members for the 

ROC. Gardiner also established the hiring process for the positions of Chief Returning 
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Officer ("CRO") and the Assistant Chief Returning Officer ("ACRO"). Dorinda Stahl 

and Martin Olsyzynski were hired as the CRO and ACRO respectively. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 28. 

20. The Appointments Board met in late August to select members of the Elections Board, 

who in tum would select the USSU members of the ROC. The Elections Board selected 

Stahl and Olsyzynski as the USSU representatives on the ROC. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 30. 

21. On September 1, 2005, an article related to the decision by the USSU to seek 

membership in the CFS and the CFS-S was published in the University of Saskatchewan 

student newspaper, the Sheaf. The Plaintiff, Robin Mowat, is quoted in the article, 

expressing bis concerns with the plan by the USSU to join the CFS. In addition, the 

article states that Mr. Mowat had attended the previous USSU Council meeting of August 

25, 2005 where the decision to seek membership in the CFS had been made. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 31. 

22. TI1e ROC first met on September 11, 2005. The ROC was charged with developing the 

rules that would govern the referendum. Amongst other things, the ROC was responsible 

for the following: 

(a) Establishing the notice requirement for the referendum and ensuring 
that notice was posted; 
(b) Establishing the campaign period; 
( c) Deciding the number and location of polling stations; 
( d) Overseeing all aspects of the voting; 
( e) Counting the ballots following the vote; and 
(f) Establishing all other rules and regulations following the vote. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 32-33. 
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23. As part of its mandate, the ROC developed a Referendum Protocol ("Protocol") which 

was intended to governed the referendum. The Protocol was made available to all USSU 

students on or about September 13, 2005. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 34. 

24. Notice of the referendum was posted on the University of Saskatchewan Student's Union 

"Buzz Boards" throughout the campus of the university on September 19, 2005. The 

referendum dates were also published in the student newspaper and on the USSU 

website. Campaigning started on September 19, 2005. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 35 & 36. 

25. The ROC met again on September 18, 2005 and September 23, 2005. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 37 & 38. 

26. Mr. Mowat was actively involved in the campaign against the USSU joining the CFS and 

the CFS-S. During the campaign, Mr. Mowat made an announcement to the meeting of 

the Commerce Student Society that he would pay individuals to campaign for the "No" 

campaign. That Commerce Student Society meeting took place on September 26, 2005. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 39. 

27. On or about September 20, 2005, Stahl and Olszynski were provided with a copy of Mr. 

Walen's February 8, 2005 letter. Both Stahl and Olszynski expressed concern that the 
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ROC had been acting outside the scope of the USSU and sought direction from Mr. 

Gardiner and Mr. Walen. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 40. 

28. To address these concerns, an amendment to the ERP was presented at the September 22, 

29. 

30. 

2005 meeting of the USSU council. The amendment to the ERP provided: 

Move to amend the Elections and Referendum Policy to include under 
Section 4 Referenda Authority adding a point 2 in Referendum regarding 
Membership in the CFS an Oversight Committee shall have authority over 
the Referendum. The CRO and ACRO shall act as the USSU 
representatives on the Oversight Committee. 

The motion to adopt tbis amendment was postponed until September 29, 2005. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 41. 

The ROC met on September 26, 2005 as well as September 27, 2005. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 42 & 43. 

At the USSU Council meeting on September 29, 2005, the amendment to the ERP was 

discussed. After some debate, the USSU Council adopted the following amendment to 

the ERP: 

Move to amend the Elections & Referenda Policy to include under Section 
4 Referenda Authority to add point 2 "In Referenda to federate in the CFS 
the Oversight Committee shall have authority over the Referendum. The 
CRO and ACRO shall act as the USSU Representatives on the Oversight 
Committee and that the Elections Board must ratify the results of tbis 
referendum. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 44. 
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31. Lucy Watson conveyed the position of the CFS to the USSU and the ROC on several 

occasions, prior to and after September 29, 2005, that the legal framework for the 

referendum was the combination of the By-Laws of the CFS and the protocol developed 

bytheROC. 

32. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 45. 

The allegations made by Jeremy Ring in paragraph ten (10) of his Affidavit against Lucy 

Watson are not true. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 47-50. 

33. In compliance with Article four (4)(f)(iii) of By-Law One (1) of the CFS By-Laws, the 

referendum question read "Are you in favour of membership in the Canadian Federation 

of Students?" 

34. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 51. 

The referendum took place between October 4 and 6, 2005. One thousand, nine hundred 

and sixty-eight students voted in favour of membership, one thousand, five hundred and 

eight-four voted against membership and there were ten spoiled ballots. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 52. 

35. The ROC met on October 4, 2005 as well as October 6, 2005. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 53 & 54. 
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3 6. Section 11 (b) of the Protocol provided that any complaints concerning alleged violations 

of the Protocol must be submitted in writing to the ROC by October 11, 2005. The ROC 

received a total of seventeen complaints concerning alleged violations of the Protocol by 

October 11, 2005, including several complaints made by Mr. Mowat and several 

complaints made against Mr. Mowat. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 55-57. 

3 7. As a result of the complaints received, the ROC conducted a thorough investigation into 

each and every complaint. The ROC also sought an opinion from Mr. Walen as to the 

validity of the complaints made by Mr. Mowat. Mr. Walen provided his opinion by way 

of letter dated November 15, 2005. While Mr. Walen did agree that some of Mr. 

Mowat' s concerns were valid, he concluded that none of the alleged violations would 

have changed the results of the referendum. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 58. 

38. At the CFS General Meeting on November 23-26, 2005, the USSU was ratified as a full 

member of the CFS. The rights and responsibilities of full members of the CFS and the 

CFS-Sare set out in Articles 3(b) and (c) of the By-Laws of the CFS. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 59. 

39. On December 3, 2005, the ROC issued its report with respect to the referendum held 

October 4-6, 2005. Included in its report was a summary of the complaints received by 

the ROC, the process of dealing with those complaints and the conclusions reached by 

the ROC regarding these complaints. The ROC determined that six of the seventeen 
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complaints involved allegations based on the referendum protocol. The remaining eleven 

complaints involved allegations not based on the referendum protocol. The ROC 

concluded that none of the alleged violations, individually or cumulatively, had a 

significant impact on the referendum so as to change the outcome. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 60. 

40. Once the ROC report had been released, the Elections Board met to discuss the 

referendum. The Elections Board was chaired by Victoria Coffin, the recently appointed 

ACRO. Stahl and Olszynski resigned after the ROC report was released. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 61. 

41. On December 19, 2005, Coffin delivered an email to Stahl and Olszynski seeking 

answers to several questions about the referendum process. Neither Angela Regnier or 

Lucy Watson were provided with this email. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 62. 

42. On January 8, 2006, Coffin sent an email to Angela Regnier and Lucy Watson advising 

that the Elections Board was "deliberating the ratification of the CFS referendum" and 

posing a number of questions regarding the referendum protocol. On January 10, 2006, 

-1 Lucy Watson provided a response. Lucy Watson had no further contact with the 

I 
Elections Board. 

Affidavit of Lucy Watson sworn July 5, 2006, paras. 63-65. 
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l 43. In mid-February, 2006, the Elections Board of the USSU refused to ratify the results of 

the referendum. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 66. 

44. By letter dated March 24, 2006, Todd Burke, the solicitor for the CFS and the CFS-S, 

advised Mr. Walen, that the CFS and the CFS-S took the position that the referendum 

was operated in a fair and appropriate manner and that the results were valid. Mr. Burke 

also advised that the CFS and the CFS-S recognized the USSU as a full member and that 

the CFS and the CFS-S expected that the USSU would fulfill its responsibilities to the 

CFS and the CFS-S and take an active role their activities. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 67. 

45. On or about March 30, 2006, the USSU Council ratified the results of the referendum, 

thereby confirming the USSU's membership in the CFS and CFS-S. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 68. 

46. By letter dated April 3, 2006, the CFS and the CFS-S were advised that a legal 

proceeding to declare the results of the referendum invalid had been brought by Robin 

Mowat, a former student at the University of Saskatchewan. Neither the CFS or the CFS-

S were named as a party to this application. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 69. 

47. The CFS and CFS-Shave an interest in the subject matter of the application brought by 

the Plaintiff as it is the USSU's membership in the CFS and the CFS-S that is at the heart 

of this dispute. The Plaintiff is effectively asking the Court to invalidate the decision by 
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the students of the University of Saskatchewan to join the CFS. It is my belief that the 

Plaintiff ought to have named the CFS and the CFS-S as parties to this application in the 

first instance. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 70. 

48. In addition, the nature of the relationship between the CFS, the CFS-S and the USSU is 

contractual. As a full member of the CFS and the CFS-S, the USSU has certain rights 

and responsibilities pursuant to the CFS By-Laws. The failure of the USSU to continue 

to carry out its obligations under the By-Laws of the CFS would be considered a breach 

of contract by the CFS and CFS-S and would force the CFS and CFS-S to consider those 

legal remedies that may be available to them. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 71. 

49. The CFS and the CFS-S will also be adversely affected by the decision of this Court on 

the application. If this Court grants the relief being sought by the Plaintiff, then the CFS 

and the CFS-S will lose a valuable member of its organisation. Although the USSU has 

only been a member for less than a year, it has already become a strong and active 

member of the CFS and CFS-S. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 72. 

50. Under the applicable By-Laws of the CFS, the USSU is required to pay a designated fee 

to the CFS for membership. If this Court decides that the results of the referendum are 

invalid, then CFS will no longer receive the fees it anticipated from the USSU. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 73 
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51. If this Court declares the results of the referendum invalid and the USSU decides that it 

wishes to proceed with another referendum, then the CFS and CFS-S will incur additional 

costs in having to be involved in another referendum, including bearing the costs of 

having two representatives of the CFS on the CRO. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 74. 

52. The addition of the CFS and the CFS-S as parties to this application will allow the Court 

the benefit of hearing from all parties who will be impacted by the decision it makes on 

this application by the Plaintiff. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 75. 

53. In addition, CFS and the CFS-S were intimately involved in the planning and operation 

of the referendum held by the USSU. There were representatives of CFS and the CFS-S 

on the ROC. The referendum was held in compliance with the applicable By-Laws of 

CFS and the CFS-S. The Court will benefit from having the evidence of the CFS 

regarding the rules and regulations of the CFS and the CFS-S that govern referendums as 

well as details of the CFS' involvement in the referendum before it. 

Affidavit of Lucy Watson sworn July 5, 2006, para. 76. 

ISSUES 

54. This Motion raises the following issues: 

Ja. Whether the CFS should be added as a party to this application pursuant to Rule 
39 of the Queen's Bench Rules; 
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I b/ Whether the Court should set aside the Affidavits or portions of the Affidavits 
/ which contain hearsay and argumentative statements, made in support of the 

Plaintiff's Application pursuant to Rule 319 of the Queen's Bench Rules; 

y Whether the Court should strike the Affidavits or portions of the Affidavits which 
are scandalous, made in support of the Plaintiff's Application pursuant to Rule 
327 of the Queen's Bench Rules; and 

Whether the CFS should be granted leave to cross-examine those persons who 
have made Affidavits in support of the Plaintiff's Application pursuant to Rule 
317 of the Queen's Bench Rules; 

G Whether the Court should dismiss the Plaintiff's Application. 

LAW AND ARGUMENT 

Adding Parties- Rule 39 

55. Rule 39 of the Queen's Bench Rules provides that the Court can add a person to an action 

where it claims: 

a. An interest in the subject matter of the action; 

b. That he may be adversely affected by a judgment in the action; or 

c. That there exists between him and one or more of the parties a question of law or 
fact in common with a question in issue in the action. 

Rule 39, Tiie Queell 's Benell Rules (Tab 2) 

56. In Young (Litigation Guardian of) v. Young Estate, the Court commented on the purpose 

of Rule 39: 

Under Rule 39, the court has the discretion to add a person who is not a 
party, where that person has an interest in the subject matter of the action 
or that person may be adversely affected by a judgment in the action. It is 
wider in scope than Rule 38, under which parties are often added, and has 
been used mainly for the purpose of allowing "intervenors" such as 
environmentalists or other special interest groups to become parties to an 
action. 

Young (Litigatioll Guardian of) v. Young Estate, [1993] 4 W.W.R. 303 at 304-305 
(Sask. Q.B.) (Tab 3) 
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57. Black's Law Dictionary has defines "necessary party" and "interested party" as follows: 

Necessary party: "a party who, being closely connected to a lawsuit, 
should be included in the case if feasible, but whose absence will not 
require dismissal of the proceedings." 

Interested party: "a party who has a recognizable stalce (and therefore 
standing) in a matter." 

Black's Law Dictionary, s•h ed., 2004, at page 1154 (Tab 4) 

58. In Brand v. College of Physicians and Surgeons, the Court stated that under Rule 39, 

there must be some prospect that the process will be advanced or improved in some way 

by the addition of the intervenor. 

Bra11d v. College of Pllysicia11s a11d S11rgeo11s (1990), 72 D.L.R. (4'h) 446 at 467 (Sask. 
C.A.) (Tab 5) 

59. The CFS and the CFS-Shave an interest in the subject matter of the application as it is 

the USSU's membership in the CFS and the CFS-S that is at the heart of this dispute. 

The Plaintiff is effectively asking the Court to invalidate the decision by the students of 

the University of Saskatchewan to join the CFS and CFS-S. Any decision made by this 

Court regarding the Plaintiff's application will have a direct impact on the relationship 

between the CFS, the CFS-Sand the USSU. 

60. In addition, the nature of the relationship between the CFS, the CFS-S and the USSU is 

contractual. As a full member of the CFS and the CFS-S, the USSU has certain rights 

and responsibilities pursuant to the CFS By-Laws. The failure of the USSU to continue 

to carry out its obligations under the By-Laws of the CFS would be considered a breach 
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of contract by the CFS and CFS-S and would force the CFS and CFS-S to consider those 

legal remedies that may be available to them. 

61. The CFS and CFS-S would be adversely affected by the decision of this Court on the 

application. If this Court grants the relief being sought by the Plaintiff, then the CFS and 

CFS-S will lose a valuable member of its organization. Although the USSU has only 

been a member for less than a year, it has already become a strong and active member of 

the CFS. 

62. It is the position of the CFS and CFS-S the process will be advanced and improved by the 

addition of both organizations as parties to the application. The addition of the CFS and 

the CFS-S as parties to this application will provide the Court with the benefit of hearing 

from all parties who will be impacted by the decision it makes on this application by the 

Plaintiff. 

63. In addition, the CFS was intimately involved in the planning and operation of the 

referendum held by the USSU. There were representatives of the CFS on the ROC. The 

referendum was held in compliance with the applicable By-Laws of the CFS. The Court 

will benefit from having the evidence of the CFS regarding the rules and regulations of 

the CFS that govern referendums as well as details of the CFS' involvement in the 

referendum before it. 
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Striking Out Portions of the Affidavits made in support of the Application 

Rule319 

64. Rule 319 of the Rules provides: 

Affidavits shall be confined to such facts as the witness is able of his own 
knowledge to prove, except on interlocutory motions, on which statements 
as to his belief, with the grounds thereof, may under special circumstances 
be admitted. The costs of every affidavit which shall unnecessarily set 
forth matters of hearsay or argumentative matter, or copies of or extracts 
from documents, shall be paid by the party filing the same; and where 
affidavits upon information and belief are filed which do not adequately 
disclose the grounds of such information and belief the court may direct 
that the costs of such affidavits shall be borne by the solicitor filing the 
same. 

Rule 319, Tile Q11ee11's Be11clz Rules (Tab 2) 

65. Under Rule 319, affidavit evidence is limited to matters of which the person maldng the 

affidavit has personal knowledge. On an application (such as the application before this 

Court), hearsay may be admitted provided special circumstances exist and the grounds or 

basis of the hearsay is set forth. If these two criteria are not met, hearsay is not 

admissible. It also flows from Rule 319 that argumentative matters are not to be included 

in an affidavit. 

Smith v. Smitlz, [2000] S.J. No. 212 at para. 22 (Sask. Q.B.) (Tab 6) 

66. In the 1985 decision of this Court in R. v. Fenrich, the court provided guidance as to what 

constitutes "special circumstances" for the purposes of Rule 319: 

Whether the expression "under special circumstances" was intended to 
narrow the discretion granted in the words in my view the words were 
"may be admitted" probably intended to avoid the use by parties to an 
extravagant degree of affidavits on information and belief when in many 
circumstances such as indicated in the decision in Newkirk v. International 
Harvester, supra, the party with first hand information being readily 
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available could himself have taken the necessary affidavit rather than it 
being taken on information and belief, :fue information having been 
supplied by the principal party himself. Where it is no more cost and 
trouble to have the best evidence produced, the best evidence should, be 
produced. 

R. v. Fe11riclt, [1985[ 6 W.W.R. 269 at 276 (Sask. Q.B.) (Tab 7) 

67. Argumentative statements contained in an affidavit are contrary to Rule 319. The matter 

is argumentative when it contains, in addition to a statement of fact, reasoning or 

co=ent on how those facts bear on the disputed matter. 

Dloulty ''· Dloulty, [1995] S.J. No. 232 at para. 10 (Sask. Q.B.) (Tab 8) 

68. The Court has the ability to either disregard those portions of an Affidavit that do not 

comply with Rule 319, or in circumstances where the Affidavit is so replete with 

statements that do not comply with Rule 319, set aside the Affidavit in its entirety. 

Petriclt v. Petriclt, [1997] S.J. No. 470 at para. 12 (Sask. Q.B.) (Tab 9) 

69. The Affidavit of Robin Mowat contains the following hearsay evidence. 

a. The conversation Mr. Mowat had with Mr. Olszynski referenced in paragraphs six 

(6), eight (8), and nine (9) of his Affidavit. 

b. The alleged conversations that Mr. Mowat had with students referenced m 

paragraphs thirteen (13) and eighteen (18) ofhis Affidavit. 

In addition, Mr. Mowat does not identify the basis of his understanding regarding the 

delay in ratification of the referendum results in paragraph twenty-five (25) of his 

Affidavit. 
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70. It is also the position of the CFS and the CFS-S that Mr. Mowat's Affidavit is 

argumentative in nature, specifically paragraphs five (5), eleven (11), twelve (12), 

thirteen (13), fourteen (14), seventeen (17), nineteen (19), twenty (20), twenty-one (21), 

twenty-four (24), twenty-six (26), twenty-eight (28) and twenty-nine (29). Accordingly, 

CFS requests that this Court set aside the Affidavit of Robin Mowat, or in the alternative, 

strike out those portions of the Affidavit that do not comply with Rule 319. 

71. The Affidavit of Trent Evanisky sworn May 10, 2006 is argumentative in nature. 

Specifically, Mr. Evanisky advances arguments in paragraphs five (5), eight (8), thirteen 

(13) and sixteen (16). In addition, Mr. Evanisky does not identify the basis of his 

understanding regarding the USSU representatives on the Referendum Oversight 

Committee in paragraph seven (7) of his Affidavit. Accordingly, CFS requests that this 

Court set aside the Affidavit of Trent Evanisky, or in the alternative, strike out those 

portions of the Affidavit that do not comply with Rule 319. 

72. The Affidavit of Jeremy Ring sworn May 8, 2006 is argumentative in nature. 

Specifically, Mr. Ring advances arguments in paragraphs seven (7), eight (8), nine (9) 

and ten (10). Accordingly, CFS requests that this Court set aside the Affidavit of Jeremy 

Ring or in the alternative, strike out those portions of the Affidavit that do not comply 

with Rule 319 

73. The Affidavit of Victoria Coffin sworn May 9, 2006 contains the following hearsay 

evidence: 
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a. The conversation Ms. Coffin had with Mr. Olsynski as referenced in paragraphs 

eight (8), nine (9) and ten (10). 

b. The advice provided to the Elections Board by Mr. Olsynski and the CRO as 

referenced in paragraph eleven (11 ). 

Based on the above, the CFS and the CFS-S request that this Court set aside the Affidavit 

of Victoria Coffin, or in the alternative, strike out those portions of the Affidavit that do 

not comply with Rule 319. 

74. The Affidavit of Dr. Lea Pennock sworn May 10, 2006 contains hearsay statements. 

Specifically, Dr. Pennock has not advised as to the basis of her lmowledge of the 

proceedings of the Board of Governors meeting of May 5, 2006, nor has she appended as 

an Exhibit to her Affidavit the minutes of this meeting or a copy of the resolution that she 

references in paragraph three (3). The substance of Dr. Pennock's Affidavit is 

contained in paragraph three (3). Based on the above, the CFS and the CFS-S request 

that this Court set aside the Affidavit of Dr. Pennock, or in the alternative, strike out 

those portions of the Affidavit that do not comply with Rule 319. 

Rule327 

75. Rule 327 gives the Court power to strike out from any affidavit any matter which is 

indecent, offensive and made for the purpose of prejudicing the opposite party. It is 

material which is unbecoming and contrary to good manners and accepted pleading and 

practice. 

R. v. Ba11k of Nova Scotia, [1983] S.J. No. 346 at para. 11 (Sask. Q.B.) (Tab 10) 
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76. The rule is intended to apply to matters which are irrelevant to the proceedings and are 

included for an improper purpose. If the statements are relevant they cannot be 

scandalous. A matter will be struck out of an affidavit if it is both irrelevant and 

scandalous. 

R. v. Ba11k of Nova Scotia, [1983] S.J. No. 346 at para. 12 (Sask. Q.B.) (Tab 10) 

77. The test to be applied is whether the matter alleged to be scandalous would be admissible 

to show the truth of any allegation material to the relief claimed. 

D/011/zy v. D/011/zy, [1995] S.J. No. 232 at para. 8 (Sask. Q.B.) (Tab 8) 

78. The Moving Parties state that the Affidavit of Robin Mowat is scandalous as it contains 

information that is not relevant to these proceedings. In particular, Mr. Mowat expresses 

his own opinion or makes arguments in paragraphs five (5), eleven (11 ), twelve (12), 

thirteen (13), fourteen (14), seventeen (17), nineteen (19), twenty (20), twenty-one (21), 

twenty-four (24), twenty-six (26), twenty-eight (28) and twenty-nine (29) of his 

Affidavit. His personal opinions and arguments are not relevant to the proceedings 

before this Court. Accordingly, the Moving Parties request that the Affidavit of Mr. 

Mowat be struck as it is scandalous, or in the alternative, that the above noted paragraphs 

of his Affidavit be struck as they are scandalous. 

79. The Moving Parties state that the Affidavit of Trent Evanisky is scandalous as it contains 

information that is not relevant to these proceedings. In particular, Mr. Evanisky 

expresses his own personal opinion and views in paragraphs eight (8), thirteen (13) and 

sixteen (16). Mr. Evanisky's personal opinions are not relevant to the proceedings before 
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this Court. Accordingly, the Moving Parties request that the Affidavit of Mr. Evanisky 

be struck as it is scandalous, or in the alternative, that the above noted paragraphs of his 

Affidavit be struck as they are scandalous. 

80. The Moving parties state that the Affidavit of Jeremy Ring is scandalous as it contains 

information that is not relevant to these proceedings and is prejudicial to the moving 

parties. Specifically, Mr. Ring's Affidavit contains bald statements and accusations. In 

addition, the tone of Mr. Ring's Affidavit is argumentative. At paragraph ten (10), Mr. 

Ring makes accusations against Lucy Watson, a member of CFS. Ms. Watson has denied 

these accusations in her Affidavit. However, these accusations are of no assistance to the 

Court in resolving the issues in these proceedings. 

81. The Moving Parties state that the Affidavit of Dr. Lea Penncock is scandalous as it 

contains information that is not relevant to these proceedings. The entire purpose of Ms. 

Penncock' s Affidavit is to advise the Court that the Board of Governor's of the 

University of Saskatchewan denied a request to collect a Canadian Federation of Students 

undergraduate fee. This decision by the Board of Governors is not relevant to the issues 

in the proceeding. Accordingly, the Moving Parties request that the Affidavit of Dr. 

Penncock be struck under Rule 327 for being scandalous. 

Leave to Cross-Examine Affiants 

82. Rule 317 provides that the Court may, on application, order the attendance for cross

examination, a person making an affidavit for a motion or petition. 

Rule 317, Tile Q11ee11's Be11cfl Rules (Tab 2) 
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83. In the 1993 decision of this Court in J.D.D. v. L.A.D., Justice Halvorson summarized the 

factors to be considered when determining whether leave to cross-examine should be 

granted: 

The relief is discretionary, but the discretion must be exercised in a 
manner which does not result in any injustice to the applicant (Sherwood 
Co-operative Association Limited v. Schmidt (1970), 71 W.W.R. 63). The 
applicant must show the examination will assist in resolving the issue 
before the chambers judge. (Murray v. Murray (1989), 75 Sask. R. 293). 
Some merit must be demonstrated for the necessity of the order. (Bank of 
Nova Scotia v. R. (1983), 24 Sask. R. 312). If there is an examination the 
entire transcript must be filed for the use of the chambers judge. (Ray v. 
Nfeota, [1955] 18 W.W.R. 513). 

J.D.D. v. L.A.D., [1993] S.J. No. 417 at para. 4 (Sask. Q.B.) (Tab 11) 

84. Rule 317 is designed to assist in the resolution of the issues between the parties. 

Hall v. Hall, [2000] S.J. No. 36 at para. 16 (Sask. Q.B.) (Tab 12) 

85. The Court may grant leave to cross-examine on an affidavit where there is contradictory 

86. 

evidence contained within the Affidavits of the plaintiff and the defendant before the 

Court. 

Broadcast News Ltd. v. General Broadcasting Ltd. et al., [1985] S.J. No. 680 at para. 
6 (Sask. Q.B.) (Tab 13) 

It is the position of the CFS and the CFS-S that cross-examinations of Robin Mowat, 

Victoria Coffin, Jeremy Ring and Trent Evanisky on their affidavits will assist this court 

in resolving the issues before it. Specifically, these cross-examinations will assist the 

court with the following issues: 
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Robin Mowat 

a. To determine the veracity of the statements made by Mr. Mowat in the paragraphs 

in his Affidavit that relate to when he became aware of the referendum. The 

evidence in the Affidavit of Lucy Watson would suggest that Mr. Mowat was 

aware of the referendum prior to the date that he claims he was made aware; 

b. To address the bald accusations, hearsay and arguments contained in paragraphs 

five (5), ten (10), eleven (11), twelve (12), thirteen (13), fourteen (14), seventeen 

(17), nineteen (19), twenty (20), twenty-one (21), twenty-four (24), twenty-six 

(26), twenty-eight (28) and twenty-nine (29) of his Affidavit. Specifically, there 

are several contradictions between the Affidavit of Mr. Mowat and the Affidavit 

of Lucy Watson regarding how the events leading up to the referendum 

transpired. 

Victoria Coffin 

a. To determine the veracity of the statements contained in her Affidavit relating to 

the efforts that were made by the Elections Board in contacting members of the 

ROC. In the Affidavit of Lucy Watson, she suggests that the Elections Board had 

minimal contact with the two representatives of the CFS and CFS-Son the ROC; 

b. To address the hearsay statements made by Ms. Coffin in paragraphs eight (8) 

through eleven (11) of her Affidavit. 

Jeremy Ring 

a. To address the bald accusations and arguments made by Mr. Ring in paragraphs 

seven (7), eight (8), nine (9) and ten (10) of his Affidavit; 
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b. To determine the veracity of the statements made by Mr. Ring in paragraphs three 

(3), six (6), seven (7) and ten (10). In particular, Lucy Watson has denied the 

accusations made by Mr. Ring in paragraph ten (10) of bis Affidavit. 

Trent Evanisky 

a. To address the bald assertions and arguments made by Mr. Evanisky in 

paragraphs five (5), eight (8), ten (10), thirteen (13) and sixteen (16) of bis 

Affidavit. 

87. It is the position of the Moving Parties that the Court will benefit from having the 

transcripts from these cross-examinations before it when it considers the merits of the 

application of the Plaintiff. 

88. There will be no injustice to the Applicant should this Court grant leave to cross-examine 

the Affiants. The Moving Parties intend on conducting these cross-examinations as soon 

as possible and will re-attend before this Court at the earliest possible date after the cross

examinations have been completed. 

Relief under section 135 of the Non-Profit Corporations Act, 1995 

89. The Plaintiff seeks relief under section 135 of the Non-Profit Corporations Act, 1995, 

S.S. 1995, c. N-4.2. (the "Act"). The Canadian Federation of Students states that section 

135 of the Act is not applicable to the referendum held by the USSU. 
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90. Section 135(1) of the Act provides the following: 

(1) A corporation or a member or director may apply to the court to 
determine any controversy respecting an election or the appointment of a 
director or an auditor of the corporation. 

Section 135, No11-Profit Corporalio11s Act, 1995, S.S. 1995, c. N-4.2 (Tab 14) 

91. While there is no definition of "election" contained in the Act, it is the position of the 

Moving Parties that an election under section 135 is confined to the election or 

appointment of a director. There is no provision in section 135, or any other section of 

the Act that would permit the Court to review the results of a referendum of a non-profit 

corporation seeking membership in a third party. The referendum held between October 

4 and 6, 2005 did not relate to the election or appointment of a director or auditor. 

Accordingly, it is respectfully submitted that this Court has no jurisdiction to grant the 

relief being sought by the Plaintiff in paragraphs 1 to 3 in the Amended Notice of 

Motion. 

92. In the event that this Court determines that the referendum is an "election" as defined by 

section 13 5 of the Act, then the CFS and CFS-S state that there insufficient grounds to 

grant the relief being sought by the Plaintiff under section 135 of the Act. 

The Plaintiff's Application 

93. The Plaintiff seeks the intervention of this Court, inter alia, on the following grounds: 

a. There were multiple violations of the USSU Election and Referenda Policy prior 

to and after September 29, 2005; 

b. The ROC failed to comply with portions of its own Referendum Protocol; 
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c. The referendum question was in violation of Article 11 of the USSU Constitution; 

d. The council of the USSU ignored the decision of the Elections Board when it 

ratified the results of the referendum on March 30, 2006 

94. The CFS and the CFS-S take the position that the complaints regarding the failure to 

comply with the USSU Election and Referenda Policy, the alleged violation of Article 11 

of the USSU Constitution and the decision by the USSU to ratify the results of the 

referendum on March 30, 2006 are not valid as the referendum was governed by the By-

Laws of the CFS, not the internal policies of the USSU. The CFS and CFS-S also talce 

the position that any alleged irregularities in the process leading up to the referendum did 

not have an impact on the referendum so as to change the outcome. 

The Referendum was held in compliance with the By-Laws of the CFS 

95. When the USSU's application for prospective membership was accepted in November, 

2004, the USSU was aware that its application would constitute a binding contract to pay 

prospective membership fees and to conduct a full membership referendum. The By-

Laws of the CFS are clear that any full membership referendum is to be conducted in 

accordance with the applicable provisions of the CFS By-Laws. 

Article 4 of By-Law 1 of the CFS By-Laws, Exhibit A to the Affidavit of Lucy 
Watson sworn July 5, 2006. 

96. The Plaintiff's argument that the results of the referendum should be declared invalid due 

to alleged violations of the USSU Elections and Referenda Policy, the USSU 

Constitution and the USSU By-Laws is moot in light of the fact that the USSU was 

contractually required to conduct the referendum in compliance with the CFS By-Laws. 
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The supremacy of the CFS By-Laws govering referenda over a local student association's 

by-laws and policies has also been recognized by the Courts. 

97. In Byers v. Cariboo College Student Society, the British Columbia Supreme Court 

addressed the conflict between the By-Laws of the CFS and the By-Laws of the local 

student association regarding elections. In Byers, the Cariboo College Student Society 

("CCSS") held a referendum to determine whether it should join the CFS as a member. 

The members of CCSS voted in favour of joining the CFS. Byers and another student 

sought a declaration that the results of the referendum were invalid as the By-Laws of the 

CCSS related to elections had not been followed and that there were irregularities in the 

process leading up to and including the voting process. 

98. Many of the facts in Byers are similar to those before the Court in this case. Once the 

99. 

CCSS had applied for prospective membership and determined that it would proceed with 

a referendum, a Referendum Oversight Committee was established in compliance with 

the By-Laws of the CFS. The ROC assumed responsibility for the preparing the rules for 

the referendum, including the rules of conduct during the referendum campaign. 

Byers v. Cariboo College Studellt Society, [2006] B.C.J. No. 852 at paras. 7-8. 
(B.C.S.C.} (Tab 15} 

The Court stated that the application of the CFS' by-laws is logical in that it is typically 

the organization in which membership is sought which sets the rules upon which it is 

prepared to grant membership. 

Byers v. Cariboo College St11de111 Society, [2006] B.C.J. No. 852 at para. 8. (B.C.S.C.} 
(Tab 15} 
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100. In dismissing the application by the two students, Justice Blair stated: 

I conclude that in response to the question raised in the petition before me, 
that the Society accepted in applying for and obtaining prospective 
membership in the Federation, it accepted that the referendum of the 
Society's members would be conducted pursuant to the Federation's by
laws. There are no grounds advanced that convince me that the Society's 
by-laws ought to prevail in the conduct of the referendum. 

Byers v. Cariboo College St11de11t Society, [20061 B.C.J. No. 852 at para. IO (B.C.S.C.) 
(Tab 15) 

101. In Canadian Federation of Students (Ontario) v. Students Federation of the University of 

Ottawa, Justice Chilcott held that because the Students Federation of the University of 

Ottawa was a participating member of the CFS-Ontario, it was bound by the rules and by-

laws of the CFS, specifically that any referendum regarding membership in the CFS was 

to be governed by the CFS' regular referendum or election rules. 

Ca11adia11 Federalio11 of St11de11ts (Ontario) v. Stnde11ts Federation of tile University of 
Ottawa, [1995] O.J. No. 4774 at paras. 42-43 (Ont. C.J.-Gen.Div.) (Tab 16) 

102. Based on the above, the ROC was correct in its decision to only consider complaints 

based upon alleged violations of the Referendum Protocol. The ROC did not consider 

complaints related to violations of the USSU Elections and Referenda Policy, nor did it 

consider any complaints related to the alleged violation of Article 11 of the USSU 

Constitution. 

103. The decision by the USSU on September 29, 2005 to amend the Elections and Referenda 

Policy to require that the Elections Board ratify the results of the referendum was of no 

consequence as the Elections and Referenda Policy did not apply to the referendum to 

join the CFS. 
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104. While the Elections Board of the USSU may have declined to ratify the results of the 

referendum, their decision was not binding upon the council of the USSU. The Elections 

Board is a body appointed by the USSU. While the Elections Board is mandated by the 

By-Laws of the USSU to administer elections with respect to the Council of the USSU 

and has authority over the activities of the USSU membership as they relate to referenda 

pursuant to the Elections and Referenda Policy of the USSU, it has no standing under the 

By-Laws of the CFS. 

105. In addition, the USSU is bound its own By-Laws and by the articles contained within its 

Constitution. The USSU is not bound by the Elections and Referenda Policy as it is not a 

bylaw nor is it a part of the USSU Constitution. Pursuant to Part 2 of Article 7 of the 

USSU Constitution, the USSU Council has the final authority over the interpretation of 

the University of Ssakatchewan Students' Union Constitution and Bylaws. Accordingly, 

the ratification of the USSU council of the referendum results was a proper exercise of 

the USSU's jurisdiction and binding upon the members of the USSU. 

106. The ultimate decision making authority in the case of a referendum to join the CFS rests 

with the individual members of the USSU. Once the ROC had reviewed the complaints 

filed and issued its report, the CFS and CFS-S considered the results of the referendum as 

binding. This is reflected in Article 2(b)(xi) of By-Law 1 of the By-Laws of the CFS 

which provides that in the event that the majority of those voting in the referendum 
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support full membership, full membership will be granted at the subsequent national 

general meeting. 

107. Based upon the contractual nature of the relationship between the USSU, the CFS and the 

CFS-S and upon the prevailing case law, there is no basis for the Court to grant the relief 

being sought by the Plaintiff based upon the failure of the USSU to follow its own By

Laws and Policies. 

The Alleged Violations of the Referendum Protocol 

108. The ROC received a total of six complaints related to violations of the Referendum 

Protocol that it deemed valid. These complaints were as follows: 

a. Robin Mowat was disseminating false information; 

b. Robin Mowat's campaigners repeatedly were campaigning within the 30 foot 

zone; 

c. There was a advertisement for the "No" campaign observed in the student 

newspaper, The Sheath, that had not received approval from the ROC; 

d. That a student was singing on the intercom during polling; 

e. That the "Yes" campaign was campaigning prior to September 26, 2005; 

f. The wording of the Referendum question. 

109. In each case, the ROC assessed the merits of each complaint and the potential impact the 

violation had on the outcome of the referendum. Three of the complaints related to 

violations allegedly committed by the "No" campaign and the other three complaints 
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related to violations committed by the "Yes" campaign. After reviewing the complaints, 

it was the conclusion of the ROC that none of the alleged violations, individually or 

cumulatively, impacted on the referendum to as to change the outcome. 

110. The position of the ROC with respect to the complaints was confirmed by Greg Walen in 

his November 15, 2005 correspondence. Mr. Walen was in agreement that the results of 

the referendum would not have been any different if the alleged violations had not taken 

place: 

Ideally, it would have been preferential for the referendum to be held in 
complete compliance with the CFS By-Laws or alternatively, at a 
minimum, with the USSU Election and Referenda Policy. This clearly did 
not happen as time frames may not have been complied with. Having said 
that, however, I cannot state unequivocally that the results would have 
been any different. 

Correspondence from Greg Walen dated November 15, 2005, p. 5, Exhibit ?, 
Affidavit of Lucy Watson sworn July 5, 2006. 

111. The process adopted by the ROC in addressing the complaints is in compliance with the 

prevailing case law in Canada regarding whether the results of an election should be 

declared invalid due to irregularities. 

112. In the 1985 decision of Leroux v. Molgat, Justice McLachlin (as she was then) of the 

British Columbia Supreme Court summarized the relevant legal principles with respect to 

the setting aside of the results of an election: 

An election will be set aside only if substantial irregularity, calculated to 
affect the result, is shown: Anderson v. Stewart and Diotte (1921 ), 62 
D.L.R. 98 (N.B.S.C. - App. Div.). If the plaintiff establishes irregularities, 
the onus shifts to the defendants responsible for the conduct of the election 
to show that those irregularities were not calculated to affect the result: Re 
the Queen ex rel. Marquette and Skaret (1981), 119 D.L.R. (3d) 497 (Alta 
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Q.B.); Rex ex rel. Hemy S. lvison v. William Irwin (1902), 4 O.L.R. 192; 
Giesbrecht et al. v. District of Chilliwack (1982), 18 M.P .L.R. 27 
(B.C.S.C.). Thus the main issues are whether irregularities are 
established, and, if so, whether the defendants responsible for the conduct 
of the election have shown that such irregularities did not affect the result. 

Lerom: v. Molgat, (1985] B.C.J. No. 45 at para. 3 (B.C.S.C.) (Tab 17) 

113. Given that the members of the USSU voted in favour of joining the CFS, the three 

alleged violations of the Referendum Protocol by members of the "No" campaign were 

clearly not so significant to impact on the referendum as to change the outcome. 

114. With respect to the alleged violation related to a student singing on the intercom during 

polling, it was determined by the ROC, as evidenced in the minutes of the November 20, 

2005 meeting of the ROC, that the singing only lasted a short period of time and that only 

approximately twelve students would have heard the singing. As there was a margin of 

victory of 384 votes, any affect the singing may have had on the twelve voters who heard 

it would not have been significant enough to impact on the referendum as to change the 

outcome. 

115. The remaining two alleged violations were addressed by the legal opinion of Greg Wal en. 

It was Mr. Walen's opinion that because the referendum question had been drafted using 

the language as set out in Article 4(f)(iii) of By-Law 1 of the CFS By-Laws, it did not 

offend section 11 of the USSU Constitution and had been properly framed. 

116. Mr. Walen aclmowledged in his November 15, 2005 letter that not all time periods under 

the Referendum Protocol had been complied with. However, with respect to the 
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complaints of Mr. Mowat regarding the timing of campaigning and the alleged violations 

of the Referendum Protocol and the Elections and Referenda Policy, Mr. Walen was of 

the opinion that the results of the referendum would not have been any different. 

117. The ROC determined that the six alleged violations were not significant enough to impact 

on the referendum to as to change the outcome. The CFS and CFS-S requests that this 

Court defer to the decision of the ROC and dismiss the Plaintiffs application under 

section 135 of the Act. 

Application under section 225 of the Act 

118. Section 225 of the Act provides that a complainant may apply to the Court for an order 

pursuant to this section. Section 222 of the Act defines "complainant": 

a. A member or a registered holder or beneficial holder, and a former 
registered holder or beneficial owner, of a security of a corporation of any 
of its affiliates; 

b. A director or officer or a former director or officer of a corporation or of 
any of its affiliates; 

c. The Director; or 

d. Any other person who, in the discretion of the court, is a proper person to 
make an application pursuant to this Division. 

Section 222, No11-Projit Corporations Act, 1995, S.S. 1995, c. N-4.2 (Tab 14) 

119. The Plaintiff, Robin Mowat, was no longer a member of the USSU at the time that he 

initiated these proceedings. Accordingly, it is the position of the CFS and the CFS-S that 

the Mr. Mowat can only obtain the relief he is seeking under section 225 of the Act if this 

37 



'I 

Court determines that he is a proper person to make an application. It is respectfully 

submitted that at the time he initiated this proceeding, he was not such a proper person. 

120. Section 225 of the Act provides: 

(1) A complainant may apply to the court for an order pursuant to this 
section and the court may make an order to rectify the matters complained 
of where the court is satisfied that the result of any act or omission of the 
corporation or any of its affiliates, the manner in which any of the 
activities or affairs of the corporation or any of its affiliates are or have 
been carried on or conducted, or the manner in which the powers of the 
directors of the corporation or any of its affiliates are or have been 
exercised: 

(a) is oppressive or unfairly prejudicial to any member, security holder, 
creditor, director or officer, where the corporation is a charitable 
corporation, the public generally; or 

(b) unfairly disregards the interests of any member, security holder, 
creditor, director or officer or, where the corporation is a charitable 
corporation, the public generally. 

(2) In connection with an application pursuant to this section, the court 
may make any interim or final order it considers appropriate, including an 
order: 

(a) restraining the conduct complained of; 

Section 225, No11-Projit Corporatio11s Act, 1995, S.S. 1995, c. N-4.2 (Tab 14) 

121. On an application under section 225, the onus is on the applicant to demonstrate that on a 

balance of probabilities, the conduct of the respondents was oppressive or unfairly 

prejudicial to the Applicant. 

Ha111111ers111itll v. Melis Society of Saskatcllewa11 I11c., (1995] S.J. No. 26 at para. 46 
(Sask. Q.B.) (Tab 18) 

38 



f', 
! 

122. Under the oppression remedy section of the Act, the Court's powers should only be 

exercised with great caution and the Court must first be satisfied not only that it should 

intervene but with the appropriateness of the relief being claimed. 

Hammersmitli v. Melis Society of Saskatcliewa11 I11c., [ 1995] S.J. No. 26 at para. 42 
(Sask. Q.B.) (Tab 18) 

123. In Dyck v. Dyck, this Court, in dismissing the application for an order that the directors 

had acted unfairly or prejudicially toward the applicant, stated that the views of an 

individual member of a non-profit corporation were subject to the majority will of the 

other members of the non-profit corporation. 

Dyck v. Dyck, [1998] S.J. No. 888 at para. 59 (Sask. Q.B.) (Tab 19) 

124. The actions of the USSU with respect to the referendum have not oppressed Mr. Mowat 

or been unfairly prejudicial to him. 

125. As a member of the USSU during the referendum campaign, Mr. Mowat was actively 

involved in the "No" campaign. Mr. Mowat was also free to exercise his right to vote for 

or against the referendum question when voting took place between October 4 and 6, 

2005. 

126. After voting had concluded, all members of the USSU were provided with the 

opportunity to submit any complaints they had with the referendum to the ROC. Out of 

the 3562 students who voted in the referendum, only six (6) students filed complaints 

with respect to the conduct of the referendum. 
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127. Mr. Mowat did submit numerous complaints to the ROC regarding the referendum. The 

ROC reviewed and assessed each of his complaints and ultimately issued a report. The 

ROC also received a legal opinion concerning the complaints made by Mr. Mowat. Mr. 

Mowat was provided with an mechanism to register his complaints and have those 

complaints addressed by the ROC. 

128. The USSU chose to ratify the results of the referendum after a majority of its members 

voted in favour of joining the CFS and the CFS-S and it was assured by the ROC that the 

referendum results were an accurate reflection of the will of the members of the 

University of Saskatchewan Students' Union. 

129. Accordingly, it is the position of the CFS and the CFS-S that Mr. Mowat has not been 

oppressed or unfairly prejudiced by the actions of the USSU with respect to the 

referendum and that therefore his application should be dismissed. 

ORDER REQUESTED 

130. The Canadian Federation of Students respectfully requests the following relief: 

(a) An Order adding the CFS and the CFS-S as parties in these proceedings, pursuant 

to Rule 39 of the Queens Bench Rules; 

(b) In the event that the Court adds the CFS and the CFS-S as parties to this 

application, that the Affidavits of Robin Mowat, Victoria Coffin, Trent Evanisky, 

Jeremy Ring and Dr. Lea Pennock be struck as they contain hearsay statements and 

are argumentative, pursuant to Rule 319 of the Rules of the Queen's Bench; 
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(c) In the alternative, that paragraphs 5,6,8,9,l l,12,13,14,17,18,19,20,21,24,25,26,28 

and 29 of Affidavit of Robin Mowat, paragraphs 8,9,10 and 11 of the Affidavit of 

Victoria Coffin, paragraphs 5,7,8, 13 and 16 of the Affidavit of Trent Evanisky, 

paragraphs 7,8,9 and 10 of the Affidavit of Jeremy Ring and paragraph 3 of the 

Affidavit of Dr. Lea Pennock be struck pursuant to Rule 319 of the Rules of the 

Queen's Bench as they are hearsay and/or argumentative statements; 

(d) That the Affidavits of Robin Mowat, Victoria Coffin, Trent Evanisky, Jeremy 

Ring and Dr. Lea Pennock be struck as they are scandalous, pursuant to Rule 327 of 

the Rules of the Queen 's Bench; 

(e) In the alternative, that paragraphs 5,ll,12,13,14,17,19,20,21,24,26,28 and 29 of 

the Affidavit of Robin Mowat, paragraphs 8,13 and 16 of the Affidavit of Trent 

Evanisky, paragraphs 7,8,9 and 10 of the Affidavit of Jeremy Ring and paragraph 3 of 

the Affidavit of Dr. Lea Pennock be struck pursuant to Rule 327 of the Rules of the 

Queen's Bench for being scandalous; 

(f) An Order permitting the CFS and the CFS-S to cross-examine Robin Mowat, 

Victoria Coffin and Trent Evanisky on their affidavits filed in support of the 

application by the Plaintiff 

(g) In the event that this Court does not adjourn these proceedings to permit cross

examinations, an Order dismissing the application by the Plaintiff. 

(h) An Order dismissing the application by the Plaintiff.; 

(i) An Order awarding costs of this Motion; and 

G) Such further and other relief as to the Honourable Court may seem just. 

All of which is respectfully submitted this 5th day of July, 2006. 
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