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N 
2001CarswellSask78 

B. (D.) v. C. (M.) 

B.B. and A.B. (Appellants I Third Parties) and D.B. (Respondent I Plaintiff) 
and M.C. (Respondent I Defendant) and Board of Education of the Parkland School 

Division No. 63 of Saskatchewan 

Saskatchewan Court of Appeal 

Vancise, Lane, Jackson JJ.A. 

Heard: November 22, 2000 
· Judgment: January 23, 2001 

Docket: 50 

Copyright@ CARSWELL, 

a Division of Thomson Canada Ltd. or its Licensors. All rights reserved. 
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Proceedings: affirming B. (D.) v. C. (M), 2000 SKQB 64, [2000] 7 W.W,R. 186, 42 C.P.C. (4th) 280, 194 Sask. 
R. 14 (Sask. Q.B.) r 

Counsel: Mr. Yvon Prefontaine, for Appellants, B.B., A.B. 

Mr. John Benesh, for D.B. 

Ms Michelle Ouellette, Mr. Shaunt Parthev, for Parkland School District 

Ms Randi Arnot, for M.C. 

Subject: Civil Practice and Procedure; Family 

Practice - Third party procedure - Availability of third party claim - Under negligence legislation 

Plaintiff was sexually assaulted by teacher while student at school operated by board - Plaintiff brought action 
against board for damages for negligence - Board's application for leave to commence third party proceedings 
against plaintifi's parents for contributory negligence was granted - Plaintiff appealed - Appeal dismissed -
While leave is required under s. 7 of The Contributory Negligence Act, it does not elevate standard beyond that 
established for third party notices under R. 107 and 107(1) of Queen's Bench Rules - While chambers judge 
inco~~ held that ·leave was not r~ired to join third parties under The Contributory Negligence Act,~dge 
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correctly granted leave to Board to join parents as third parties - Third party notice disclosed cause of action that 
bad causal connection with plaintiff's claim -- No evidence was adduced to effect that plaintiff and parents would 
suffer undue hardship or prejudice as result of third party claim and no additional costs were payable - The 
Contributory Negligence Act, R.S.S. 1978, c. C-31, s. 7 - Saskatchewan, Queen's Bench Rules, R. 107 and 107(!). 

Cases considered by Jackson J.A.: 

Allan v. Bushnell T. V. Co., [1968] 1 O.R. 720, 67 D.L.R. (2d) 499 (Ont. C.A.) - considered 

Bank of Montreal v. Ough (1985), 39 Sask. R. 181 (Sask. C.A.) - applied 

Chesko v. Chesko (1984), 43 R.F.L. (2d) 337 (Sask. C.A.)- applied 

Elsom v. Elsom, 37 B.C.L.R. (2d) 145, [1989] 1 S.C.R. 1367, [1989] 5 W.W.R. 193, 59 D.L.R. (4tli) 591, 
96 N.R. 165, 20 R.F.L. (3d) 225 (S.C.C.) - applied 

C. (A.) v. S. (H.L), 123 Sask. R. 241, 74 W.A.C. 241, 1994 CarswellSask 471 (Sask. C.A.) 

Godber v. Mason (1953), 8 W.W.R. (N.S.)° 410 (B.C. S.C.) - applied 

Harper v. Harper (1979), [1980] 1 S.C.R. 2, 13 R.F.L (2d) 5, [1979] 5 W.W.R. 289, 98 D.L.R. (3d) 600, 
-27 N.R. 554 (S.C.C.) - applied 

Hauerv. MacDonald(1965), 51W.W.R.166, 49 D.L.R. (2d) 365 (Sask. C.A.)-- considered 

Hull, Re, [1943] 6.R. 778, [1944] 1 D.L.R. 14 (Ont. C.A.) - applied 

Huron (Rural Municipality) No. 223 v. Noren (1999), 177 Sask. R. 258, 199 W .A.C. 258 (Sask. C.A.) -
applied · 

J. (L.A.) v. J. (H.) (1993), 13 O.R. (3d) 306, 16 C.C.L.T. (2d) 254, 102. D.L.R. (4th) 177 (Ont. Gen. Div.) 
- not followed 

Potash Corp. of Saskatchewan v. Allendale Mutual Insurance Co. °(1993), 13 C.P.C. (3d) 282, 109 Sask. 
R. 144, 42 W.A.C. 144 (Sask. C.A.)- applied 

W. Clark Land Services Ltd v. Roxy-Clarion Petroleum Ltd. (1988), 70 Sask. R. 217 (Sask. C.A.) -
applied 

Walker v. McKinnon Industries Ltd., [1951] 3 D.L.R. 577 (Ontario P.C.) - ~pplied 

Statutes considered by Jackson J.A.: 

Contributory Negligence Act, R.S.S. 1978, c. C-31 

Generally - considered 

-------~~1-~s.P~i~~~~----------------------------------------------------------------------
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Rules considered by Jackson J.A.: 

Saskatchewan, Queen's Bench Rules 

R. 107 - considered 

R. 107-107 (I) - considered 

R. 107 (b) - considered 
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APPEAL by plaintiff from judgment reported at 2000 SKQB 64, [2000] 7 W.W.R. 186, 42 C.P.C. (4th) 280, 194 
Sask. R. 14 (Sask. Q.B.), granting application by school board to commence third party proceedings against 
plaintiff's parents for contributory negligence. 

The judgment of the court was delivered by Jackson J.A.: 

1 The Board of Education of the Parkland School Division No. 63 of Saskatchewan (the "Board"") engaged 
M.C. to teach high school at its school in Debden in the eighties. While teaching at the school, Margaret M.C. 
established a relationship with D.B., a pupil at the school. The police subsequently charged ,M.C. with sexually 
assaulting D.B. and a court convicted Ms. C. Ms. B. is now pursuing her civil remedies against both M.C. and the 
Board. The Board in turn wishes to join Ms. B.'s parents as third parties which application is the subject matter of 
this appeal. 

2 After Ms. B. commenced action against it, the Board decided that, if it were to be found liable, it was possible 
that Ms. B.'s parents were also liable. To this end, the Board applied for leave to join the B.s as third parties. 
Klebuc J. granted leave. Both the B".s and their daughter appeal that decision. Ms. B. has. also filed a notice of 
cross-appeal asking that, if we sustain Klebuc J.'s decision, we order the Board to pay $10,000 to cover her 
additional costs. She has also asked to adduce fresh evidence in support of her position on this appeal. 

3 Before turning to our analysis of the merits of the appeal and the cross-appeal, there is a preliminruy matter. 
To ·join the B.s as third parties, the Board applied in chambers under s. 7 of The Contributory Negligence Act 
R.S.S. 1978, c. 31 and Rules 107 through 107(!) of The Queen's Bench Rules. Section 7 provides: 

7 When it appears that a person not a party to an action is or may be· wholly or partly responsible for the 
damages claimed, he may be added as a party defendant or may be made a third party to the action, upon 
such terms as are deemed just. 

The learned chambers judge concluded that prior judicial leave was not required to launch a third party claim under 
s. 7 of The Contnbutory Negligence Act. He appears not to have had drawn to his attention the decision of this 
Court in Huron (Rural Municipality) No. 223 v. Noren (1999), 177 Sask. R. 258 (Sask. C.A.). In Noren, Cameron 
J.A. speaking for the Court, upheld a decision of Wimmer J. dismissing an application under s. 7 to join certain 
persons as third parties. In doing so, Cameron J.A. wrote: 

In the course of determining the application, Mr. Justice Wimmer held that before a person could be made 
a third party to an action, for the purposes of The Contributory Negligence Act, leave of the court was 
required iil light of the terms of section 7 of the Act. In so holding, he relied upon the earlier decision of 
Mr. Justice Wright in Sorenson v Abrametz (1987) 59 Sask. R. 92 (Sask. Q.B.) (3fi'd on other grounds 
[1988] 1 W.W.R. 609 (Sask C.A.)). 
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The appellants took issue with this construction of section 7, contending that Sorenson's case had been 
wrongly decided ~ this respect. We do not agree with this contention. Section 7, though rather badly 
drawn, admits of no other construction, and in our view it falls to be applied according to its own terms. 

Thus, a defendant seeking to join someone as a third party must apply for an order to do so under s. 7 of The 
Contributory Negligence Act. 

4 While K.lebuc J. concluded it was not necessary to apply for leave, he nonetheless correctly proceeded to 
consider the claim on its merits so as to eliminate the necessity of a further application in the event that the B.s 
challenged the fact of being joined at a later date. Therefore, we have treated this appeal as one from his decision 
to grant leave to serve a third party notice on the B.s based on the claims generally described in the form of the 
Board's draft third party notice. 

5 A judge granting leave to serve a third party notice exercises a discretionary decision making power. The 
standard of review applicable to an appellate court's consideration of an appeal from a decision involving a judge's 
exercise of discretion is decidedly narrow. Before an appellate Court will intervene in such a case, it must conclude 
that the judge of first instance: 

a. acted upon some wrong principle of law; 

b. took into consideration irrelevant factors; 

c. overlooked or misapprehended some material evidence; 

d. failed to act judicially; or 

e. was so clearly wrong that the decision will result in an injustice. 

See: Hull, Re, [1943] O.R. 778 (Ont. C.A.); Walker v. McKinnon Industries Ltd., [1951] 3 D.L.R. 577 (Ontario 
P.C.); W Clark Land Services Ltd. v. Roxy-Clarion Petroleum Ltd (1988), 70 Sask. R. 217 (Sask. C.A.); Harper 
v. Harper (1979), [1980] 1 S.C.R. 2 (S.C.C.); Chesko v. Chesko (1984), 43 R.F.L. (2d} 337 (Sask. C.A.); Elsom v: 
Elsom, [1989] 1 S.C.R. 1367 (S.C.C.); and Potash Corp. of Saikatchewan v. Allendale Mutual Insurance Co. 
(1993), 109 Sask. R. 144 (Sask. C.A.). In the case at hand Mr. and Mrs. B. question Klebuc J.'s decision on the 
basis that he acted upon wrong principles of law in permitting a third party claim. · 

6 The legal framework under which we must consider this appeal includes a consideration of Rule 107 of the 
Rules of the Court of Queen's Bench: 

107 In any action a defendant may claim against any person not already a party to the action (in these 
rules called "third party") who he claims: 

(a) is or may be liable to him for all or part of the claim of the plaintiff (including a claim for 
contribution or indemnity); or 

(b) is or may be liable to him for any -other relief or remedy relating to or connected with the subject 
matter of the main action; or 
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7 Subject to the comments which follow, we agree with K.lebuc J.'s analysis of the relationship between s. 7 of 
The Contributory Negligence Act, Rule 107 and the jurisprudence existing before .and after the changes made in 
1981 to the Rules. Klebuc J. wrote: 

, 15 In Mo"ow v. Regina (City), (1990), 79 Sask. R. 98 (Q.B.); Halvorson J. at para. · 17 
concluded that if s. 7 of the Act requires prior judicial leave for commencement of third party 
proceedings, the principles applicable thereto are the same as those applicable to applications under Rule 
1071(2). The princjples applicable to Rule 1071 in my view are substantially the same as those applied in 
applications for leave to issue a third party notice before 1981: Saskatchewan Transportation Co. v. Royal 
Bank of Canada and Reid Crowther & Partners Limited et al (No. 2), supra. Mr. Justice Hall succinctly 
s~ed those principles in Hauer v. MacDonald, (1965) 51 W.W.R 166 (C.A.) at pp. 173-174 
where he stated: 

. . . In my opinion, the defendant serving the third-party notice need only raise a claim, which, if 
established, would entitle him as against the third party, to one of the forms of relief-referred to in R 
81. The application is purely one of procedure anc;t no substantive rights between the parties can be 
determined on it. It is not proper to assess evidence or to go into possible defences. For this reason 
the material filed in denial of the claim raised in the third-party notice or that designed to oppose it on 
its merits should not be considered. Any important questions of law raised are better left for the trial. 
There must, however, be some material by which the prima facie claim of the respondent is shown. 
The proper practice would be for the applicant to. file an affidavit setting out facts from which the 
nature of his claim can be determined. However, an affidavit is not essential in every case ... 

8 We also think it significant to note that Hall J.A. earlier in the paragraph quoted from Hauer v. MacDonald 
[reported (1965), 51 W.W.R. 166 (Sask. C.A.)] descrioed the test to determine whether someone should be added 
as a third party as a "primafacie claiin..'' As to the c:\J.anges·effected by the 1981 Rules, one must also have regard 
for Bank of Montrepl v. Ough (1985), 39 Sask. R. 181 (Sask. C.A.) where this Court constrµed. the 'words in Rule 
107(b) "relating to or connected with the subject matter of the main action" so as to permit an independent claim to 
be added by means of the third party notice. 

9 While leave is required under s. 7 of The Contributory Negligence Act, it does not elevate the standard beyond 
that established for third party notices under Rules 107 to 107(1). The Court balances the same factors of prejudice 
to the plaintiff and the expediency of one, rather than multiple, proceedings. The Court considers such applications 
from a perspective of being diSposed to grant them subject to certain well-defined criteria and the need to protect 
the plaintiff in certain.circumstances. This is reflective of the reform which prompted the 1981 change to the Rules 
governing third party proceedings which permit a defendant to launch a third party claim without leave, subject to 
·the plaintiff being able to move to strike the third party pleading. In determining whether leave should be granted 
or a third party claim should be struck, the court will have regard for a variety of factors, including the existence of 
a cause of action and a connection with the original' action. The striking out provisions also represent a factor to be 
considered. Just as one could apply to strike out a statement of claim on the basis that it constitutes an abuse of 
process, so too, a chambers judge would not permit a third party notice to be issued or stand if it were deemed to 
abuse the process of the Court. 

10 This framework requires the Court to consider the nature of the claims made, both by the plaintiff against the 
defendant, and by the defendant against the third party. 

11 D.B. claims against the Board as follows: 
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15. The Plaintiff claims that the Defendant Board knew or ought to have known of the incidents of assault 
and battery of the Plaintiff by its employee, M.C., and by failing to take steps to stop such tortious 
behaviour, negligently breached its duty to provide a safe and nurturing educational environment for the 
Plaintiff. 

16. The Plaintiff claims that the Defendant Board negligently breached its duty to supervise the conduct of 
its employees, M.C., so as to prevent the said employee from harming the Plaintiff. 

17. In addition to, in the alternative to the claims asserted in paragraphs 15 and 16 (above) the Plaintiff 
claims that acts of assault and battery on the Plaintiff were caused by the Defendant M.C. during the 

. exercise of Margaret Carruther's duties as a teacher and employee of the Defendant Board, and that the 
Board, is therefore, vicariously liable for damages suffered by the Plaintiff that were caused by ~ch acts 
ofM.C .. . 

18. The Plaintiff claims that she has suffered losses as a result of the incidents of assault, battery and 
breach of the fiduciary duty by the Defendant M.C., and as a result of the negligence of the Defendant 
Board, particulars of which include: 

(A) directs costs; 

(B) costs of therapy; 

(C) loss of earning capacity; 

(D) psychological harm; and 

(E) pain and suffering including emotional distress and loss of enjoyment of life. 
-----·---

12 The defendant Board claims in its Third Party Notice against the B.s in this manner: 

7. The Board says that the Third Parties knew or ought to have known of the relationship which had 
developed between the Defendant M.C. and the Plaintiff and that they knew or ought to have known that 
the relationship was harmful to the Plaintiff. The Board says further that, if the Plaintiff was sexually 
assaulted as alleged, the Third Parties knew or ought to have known that the Plaintiff was being sexually 
assaulted, and that the Third Parties, by failing to take steps to protect the Plaintiff from the Defendant 
M.C., negligently breached the duty owed to the Plaintiff as her parents. 

8. The Board denies that it is liable to the Plaintiff for any loss or damage suffered. by her as a result of the 
alleged sexual assault against her. However, if the Board is found to be liable for loss and damage 
suffered by the Plaintiff as alleged in the Statement of Claim, then the Board claims contribution from the 
Third Parties on the grounds that the negligence of the Third Parties contributed to the loss and damage 
suffe~ed by the Plaintiff. Particulars of the negligence of the Third Parties include, inter alia: 

(a) Allowing or encouraging thi;: Plaintiff to spend an excessive amount of time in the company of the 
Defendant M.C. in circumstances where it was clearly harmful to the Plaintiff; 

(b) Allowing or encouraging the Plaintiff to stay at the home of the Defendant M.C. on an over-night 
basis knowing that such actions were harmful to the Plaintiff; 

___________ (cJ_~~-1!,n_g__tQ_~e.P2.!!_th~tr-~Q~~~-~e_g_8!@1.A~~-l!ll~tiQ.J!SJ!!p_~~~~I!Jh~-Q~f~1!.~_t_M:~-=-!.l!<!. the 
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( d) Failing to inquire of the Plaintiff or of the Defendant M.C. the true nature of their relationship so 
as to allow them to assess the potential ,harm which could be caused by the relationship; 

(e) Failing to report suspected sexual abuse or assault by the Defendant M.C. to the proper authorities; 

(f) Failing to adequately supervise the Plaintiff in her extra-curricular activities; 

(g) Failing to adequately supervise the Plaintiff in her social-activities; 

(h) Failing to demand that the Defendant M.C. cease her relationship with the Plaintiff; 

9. In. claiming a right to contnbution from the Third Parties, the Board pleads and relies on the provisions 
of The ContribUtory Negligence Act, R.S.S. 1978, c-31. 

13 It will be seen from an examination of these pleadings that the allegations contained in the statement of claim 
and the third party notice contain the same elements. As the Board's counsel effectively asserted, the claim in the 
third party notice is, in essence, the same as that alleged by Ms. B. against the Board in paragraph 15 of the 
statement of claim. It is alleged that (i) both knew or ought to have known of the harm being done to Ms. B. by her 
relationship with Ms. C.; (ii) both had a duty to protect her from harm which they knew or ought to have known 
that she was at risk of suffering; and (iii) neither took reasonable steps available to them to prevent or stop the 
harm from occurring. The inaction of the parents "is said to have contributed damage to Ms. B., and forms the basis 
of the Board's claim for contribution. Once the B.s became aware, or ought to have become aware of the 
relationship between their daughter and Ms. C., and the harm it WllS likely causing, the Board argues that they had a 
duty to intervene in a significant way. Their failure to do so forms the basis of the Board's claim for contribution. 

14 Referring to C. (A.) v. S. (H.L), 123 Sask. R. 241, 74 W.A.C. 241, 1994 CarswellSask 471 (Sask. C.A.), 
Klebuc J. determined that the claims were essentially the same. He concluded that the third party notice discloses a 
cause of action and that such cause of action has a causal connection with the cause of action advanced by the 
plaintiff. 

15 The B.s do not take issue with the first finding, i.e., that the third party notice discloses aprimafacie claim, 
but rather, they argue that no sufficient ~onnection exists between the Board's duty as Margaret Carruther's 
employer and some negligence on the part of the B.s. They also argue that . if a duty of care is owed, it is 
independent of any duty owed by them as parents to the plaintiff. Being that the duties are independent, the Board, 
it is said, cannot claim contribution and indemnity under The Contributory Negligence Act. Further, they argue that 
any attempt by a tortfeasor to impute third party liability on a parent of a plaintiff merely because of the fiduciary 
parental duty must fail unless accompanied by an overt act on the parent's part that would be actionable by the 
child and is in furtherance of the tort committed by the tortfeasor. In this regard, we are directed to.J. (L.A.) v. J. 
(H.) (1993), 13 O.R. (3d) 306 (Ont. Gen. Div.). Finally, they assert that the issuance of the third party notice is an 
abuse of process and that policy considerations should preclude the joinder of the B.s as parties in. this matter. 

16 On the first point, as to whether a sufficient connection exists, counsel for the B.s has stated his argument in 
varying ways. He argi.ies (i) that in so far as Ms. B.'s claim lies in negligence against the Board, it is a claim for 
"negligently" br~hing a "fiduciary" duty of care and, as such, cannot be sustained in light .of C. (A.) v. S. {H.L); 
and (ii) relying on Allan v. Bushnell T. V. Co., [1968] 1 O.R. 720 (Ont. C.A.) at p. 722, that the facts upon which 
the plaintiff relies against the defendant must issue out of the relations between the defendant and the third party. 
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17 The significance of the first argument is this. Counsel for the B.s relies on C. (A) v. S. (H.1) as authority for 
two propositions. First, he argues that the cause of action in the third party claim must be the same as that asserted 
by the plaintiff, i.e., Ms. B., and that an analysis of her claim means that she has not claimed against the Board in -
negligence. Second, he argues that their claim is essentially an ~qui table claim for a breach of .:fiduciary duty for 
which there can be no claim for contribution and indemnity. The answer to both of these propositions lies ·in a 
proper reading of C. (A.) v. S. (H.1), the statement of claim and the third party notice in this case. 

18 In C. (A.) v. S. (H.1) the plaintiff had sued the maternal grandfather for assault and battery of a sexual nature 
which she alleged took place in circumstances where her grandfather breached a fiduciary duty he owed to her. The 
grandfather claimed damages against the plaintiff's parents by way of a third party proceeding based on his 
allegation that the parent permitted him to perform the sexual acts with the result that the parent breached a 
fiduciary owed to the plaintiff. This Court held that the third party claim disclosed no cause of action as pleaded 
against the parent because it was one in which the grandfather asserted a cause of action against the parent based 
not on a fiduciary duty owed to him but to the plaintiff. Accordingly, the Court found that there was no causal 
connection between the claim made by the grandfather and that made by the plaintiff and disallowed the third party 
notice. · 

. 19 C. (A.) v: S. (H.1) must be confined to the facts and pleadings in that case. It cannot be taken to mean as 
counsel for the B.s has submitted that a third party claim for contribution and indemnity under The Contributory 
Negligence Act will not lie unless the cause of action pleaded by the defendant against the third party must be 
capable of being a claim on its own. 

20 The Board has claimed in negligence against the B.s and, notwithstanding the B.s' assertion that their 
daughter's claim is something other than negligence, she, too, based her claim in.negligence. While the Board does 
not dispute the fact that, at trial, it may theoretically be found liable in either vicarious liability or in equity for the 
breach of a fiduciary duty, based on the pleadings, it may also be found to be liable in negligence. Similarly, as the 
Board's counsel points out, when the evidence is presented at trial, it may suppoi:;t a finding that the B.s have 
breached both the fiduciary duty towards their daughter and a common law duty of. care. On that basis, this case is 
clearly distinguishable from this Court's earlier decision in C. (A.) v. S. (H.1) in which the sole allegation in the 
third party's claim is that the third party had breached a fiduciary duty to the plaintiff. 

21 The second point that counsel for the B.s makes is that there must be a question oftortious liability between a 
defendant and a proposed third party. This proposition is derived from Allan v. Bushnell T. V. Co. (supra) where 
Laskin J.A. speaking for the Ohtario Court of Appeal wrote (at p. 723): 

What, in my view, is central to resort to third party proceedings is that the facts upon which the plaintiff 
relies against the defendant should issue out of the relations between the defendant and the third party. I 
prefer this mode of expression: to statements in the cases that there must be a common question or 
common questions between the plaintiff and the defendant and between the defendant and the third party. 
Since the "relief over" of which Rule 167 speaks means relief over in respect of the plaintiff's claim (see 
Dipasquale et al. v. Muscatello, [1953] O.W.N. 1001 at p. 1004), there must be a connection of fact or 
subject-matter between the cause of action upon which the plaintiff sued and the claim of the defendant 
for redress against the third party; and, such claim would ordinarily arise out of relations between the 
defendant and the third party anterior to those between the plaintiff and the defendant which precipitated 
the main action. 

While the Court stated that "the facts upon which the plaintiff relies against the defendant should issue out of the 
relations between the defendant and the third party," in our opinion, this does not mean that for a third party notice 
to issue the defendant must be able to sue the third party independent of the suit brought by the plaintiff. As 
M~~f~l~e_L.§~~-~i_l!!._G.<!.<l.11.1!!..l'.:._lef_O§.Q!!_OJ_5)Ji_l!.JY~Y{..£:Jt:L~L4.LQ..@..:g~-~&:.:1..!L1.1J_~!l!e_~p!l!!..~~t be 
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satisfied there is a question proper to be tried, and where there is a clear question between the parties that can be 
finally determined in the action, directions then can be given that the question of liability be determined in the 
action." The Board does not seek contribution from the B.s on the basis that they acted "in a common enterprise, but 
that they share a coµcurrent liability based on their respective roles as parents and teacher. 

22 Finally on the question of the applicable principles of law, in our opinion, it is not necessary to allege an 
overt act to sustain the Board's claim a,gainst the B.s. In J. (L.A.) v. J. (H.), ·cited by the B.s as authority for the 
proposition that an overt act is requil'ed, the daughter sued both the perpetrator of the sexual acts and her mother. 
The action against her mother was for not preventing the sexual abuse from occurring. There was no overt act 
beyond that which is alleged here, i.e., the parents' failure to alert the Board as to what it knew or ought to have 
known. 

23 As to the policy argument applicable in this case, the B.s submit that adding the parents as third parties to the 
action by the Board is an attempt to dissuade potential plaintiffs. including this plaintiff from pursuing legitimate 
claims for sexual abuse, i.e., the "chilling effect" of permitting the third party claim to be pursued. To assist her 
parents' appeal, Ms. B. has made a fresh evidence application regarding the lifting of the publication ban in the 
criminal prosecution against Ms. C .. 

24 Addressing the point of the publication ban, Klebuc J. stated (at p. 23): 

The testimony of the plaintiff and B.B. in the criminal proceeding against M.C. was extensively reported 
by the media, including their names, because the plaintiff. had waived the protection afforded her. It 
follows that the joinder of the Third Parties would not "chill" the plaintiff's claim because of added public 
exposure. 

25 On the hearing of the. appeal, Ms. B. sought leave to adduce evidence demonstrating why she wanted the 
publication ban lifted. This evidence was submitted to demonstrate that (i) the complainant did not request the 
publication ban; (ii) the publication ban was causing her harm; and (iii) her psychologist maintained that the ban 
would be detrimental to Ms. B.'s psychological health. We are to take from this evidence that Klebuc J. 
misconstrued the reason for the lifting of. the publication ban, and thereby, considered an irrelevant factor iii. 
determining whether, as a matter of policy, this third party claim should proceed. Ms. B. wants the Court to know 
that she wanted the ban lifted not because she was unaffected by the publicity, but that it was necessary for her, in 
her personal circumstances, that the ban be lifted. In other words, Ms. B. wishes the Court to be assured that the 
existence of the publication ban, or its lifting, does not affect the issue of whether there will be a chilling effect 
caused by the joining of the parents as third parties. 

26 Assuming we accept this evidence would meet the test of relevancy, we do not find it to be determinative of 
the issue. Prior to the above referenced comments, Klebuc J. indicated that the "chill effect" could not be sustained 
on the facts pleaded or from a policy perspective. As he ·noted, there is no evidence that Ms. B. could be 
significantly affected beyond that which any person would be affected. Moreover, we are persuaded by counsel for 
the Board that the effect on the plai.D.tiff cannot determine solely whether the third party claim should pi:oceed. The 
learned chambers judge rightly noted that such a policy would be contrary to the objectives of The Contributory 
Negligence Act which imposes on all culpable persons the obligations to contribute to a plaintiff's damages, and not 
only those persons that the plaintiff chooses to pursue. 

27 Further, on the point of the chilling effect, it must be kept in mind that this is not a case where the parents are 
being sued, for the fact alone, that someone else abused their child. Contribution is claimed on the basis that the 
parents were negligent or wilfully blind to the relationship and, therefore, failed to report that relationship to the 
authorities. The role played by the parents in contributing to the damages sustained by the plaintiff and the extent 
!Q_vyQ!_c]l_!!J__e_~c!_p~~~~~!:~~-o~il!~_fo.r_t!tp~~-~_g~s_£~9pl_yJ>~-Q,~~!!!1l!!~QJ>.Y_!!i~-Q.f !!J__e_~~g~_ig_t.Q!.s_£ase. 
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28 I will now turn to deal with the cross-appeal. Ms. B. bas filed a notice of cross-appeal in which she seeks to 
vary the chamber judge's decision to the extent that if the decision is upheld she wishes that the Board be ordered 
to pay $10,000 into Court to offset what Ms. B. claims as additional costs occasioned by the joinder of her parents 
as third parties. 

29 There was no evidence before the Court that would support a finding of a significant increase in costs, delay, 
or inconvenience to Ms. B., and the chambers judge found that the time and cost for the plaintiff would not be 
significantly increased. The only "prejudice" that could be found on the evidence to accrue to Ms. B. is the same 
prejudice that every litigant might be expected to suffer by virtue of being embroiled in a law suit The chamber 
judge exercised his discretion against ordering any special directions as to costs or otherwise, and we see no basis 
upon which to interfere with that decision. 

I. 30 In summary, we conclude that Klebuc J. made no error in granting leave to join the B.s as third parties. 

31 Both the appeal and the cross-appeal are dismissed.. We leave the question of costs to the trial judge. 

[ Appeal dismissed 
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Subject: Family; Property; Civil Practice and Procedure 

Family Law -- Family property on marriage breakdown - Order for division of property -Appeal oforder. 

Judges and Courts -- Jurisdiction - Jurisdiction of superior courts - Jurisdiction of appellate Court -- General. 

Family law - Matrimonial property - Factors governing division - Contribution of spouses - Family Relations 
Act, s. 51, permitting but not requiring assessment of individual items of property and not requiring comparison of 
spouses' respective contributions and proportionate division. 

Family law - Matrimonial property - Proceedings for division - Appeals - Appeal court intervention not 
justified where trial judge making no error as to facts in exercising discretion under Family Relations Act, s. 51. 

The parties were divorced after a nine-year marriage. The husband owned significant business assets, which he had 
largely acquired before the marriage. During the marriage the wife made a small direct contribution· to the business 
and made an indirect contrib1,1tion through her assumption of household and child care responsibilities. At tria~ the 
judge found the business assets to be family assets. Because they had been acquired before a relatively short 
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37 B.C.L.R. (2d) 145, 20 R.F.L. (3d) 225, [1989] 5 W.W.R. 193, 96-N.R. 165, 59 
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marriage and because the ·wife had made .no real direct contribution, the trial judge awarded her 25 percent of the 
family assets. Under that division, the wife would have received $1,450,000. the husband appealed. The Court of 
Appeal held that the trial judge erred in failing to compare the spouses' respective contributions to each asset, as 
required by s. 51 of the Family Relations Act. The appeal was. allowed and the husband was ordered to pay 
$681,200 to the wife. The wife appealed. 

Held: 

Appeal allowed; order of trial judge restored. 

Section 51 permits, but does not require, an assessment of the spouses' respective-contributions to individual assets 
and a proportionate division of those assets. There is no requirement that business assets be considered separately 
from domestic when both are considered to be family assets. The Court of Appeal did. not find that the trial judge 
had erred as to the facts in exercising his discretion under s. 51, and its intervention was therefore not justified. 

Cases considered: 

Harper v. Harper, (1980] 1 S.C.R. 2, (1979] 5 W.W.R. 289, 13 R.F.L. (2d) 5, 27 N.R. 554 [B.C.] -
applied 

LeBlanc v. LeBlanc, [1988] 1 S.C.R. 217, 12 R.F.L. (3d) 225, 47 D.L.R. (4th) 1, 84 N.B.R. (2d) 33, 214 
A.P:R. 33, 81N.R.299 - referred to 

Statutes considered: 

Family Relations Act, R.S.B.C. 1979, c. 121 

Pt. 3 

s. 43 

s. 45 

s.46 

s. 51 

Appeal from judgment of Court of Appeal, 13 R.F.L. (3d) 231, allowing in part respondent's appeal from judgment 
of Locke J., [1985] B.C.W.L.D. 2710, (1985] W.D.F.L. 1578, awarding 25 per cent interest in family assets to wife. 

The judgment of the court was delivered by Gonthier J.: 

1 This case raises, once again, the question of the proper exercise of a trial judge's discretion under provincial 
matrimonial property legislation, in this case the Family Relations Act, R.S.B.C. 1979, c. 121, to order other than 
equal division of matrimonial property between spouses on the breakup of their marriage. 

Facts And Proceedings 

2 The parties to this appeal [from 13 _R.F.L. (3d) 231] have been engaged in litigation since 1979. The history of 
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that litigation and the factual circumstances of the parties' marriage, separation and divorce are lengthy and 
complex. I will therefore confine myself to a recitation of the facts and proceedings pertinent to the issue raised by 
this; case. 

3 The parties married in 1970 and separated in 1979. The respondent, Mr. Elsom, owned a number of 
companies, all involved in land development in the lower mainland of British Columbia. The respondent's business 
interests were all initially financed by a British company which he controlled and were all in place before he niet 
the appellant. 

! 

4 A decree nisi was granted to the parties by judgment of the. Supreme Court of British Columbia on 17th March 
1982, reported at 35 B.C.L.R. 293. By the same judgment, Locke J. held that the family assets subject to division 
between the parties pursuant to s. 45 of the Family Relations Act, R.S.B.C. 1979, c. 121 ("the Act"), included the 
respondent's "business" property. Although the appellant had performed some "girl friday" work for certain of the 
respondent's companies, Locke J. did not find this \YOrk amounted to a direct contribution to .the business interests 
of the respondent. However, she had made an indirect contribution through her management of household and 
child rearing responsibilities, and this indirect contribution brought the respondent's "business" property within the 
definition of family assets in s. 45(3)(e) of the Act. The judgment of Locke J. was confirmed on appeal. The 
judgment of the Court of Appeal is reported at 49 B.C.L.R. 297, 37 R.F.L. (2d) 150, 3 D.L.R. (4th) 500 [leave to 
appeal to S.C.C. refused 50 B.C.L.R. xxxix, 39 R.F.L. (2d) xxxviii, 3 D.L.R. (4th) 500n]. 

5 The matter came again before Locke J. [[1985] B.C.W.L.D. 2710, [1985] W.D.F.L. 1578] for valuation of the 
family assets and apportionment of the property between the spouses. The respondent is legal owner of virtually all 
the property, both that used primarily _for family purposes and that used primarily for business purposes. Locke J. 
departed from the prima facie rule of 50/50 division between the spouses enunciated in s. 43(2) of the Act, and 
awarded a 25 per cent interest in the property to the appellant, which amounted to $1,450,000. The respondent 
appealed again from the judgment of Locke J., this time with success. The Court of Appeal set aside the order of 
the Supreme Court and ordered the respondent to pay to the appellant the amount of $681,200. The appel18nt 
appealed to this court. 

Relevant Statutory Provisions 

6 The Family Relations Act addresses entitlement to family assets on the breakup of a marriage in Pt. 3 of the 
Act which includes s. 43 to 51. Section 43 establishes the principle that each spouse is entitled to an undivided 
one-half interest in the family assets. Section 45 defines "family asset" to be, in general, property owned by either 
or bo_th spouses that is used for a family purpose. Included in the definition of"family asset" bys. 45(3)(e) is: 

(e) a right, share or an interest of a spouse in a venture to which money or money's worth was, directly or 
indirectly, contributed by or on behalf of the other spouse. · 

Section 46(1) provides that where property owned by one spouse to the exclusion of the other is used primarily for 
business purposes and where the other spouse has ·made no direct or indirect contribution to the acquisition of the 
property or operation of the business, the property is not a family asset. Section 46(2) states that an indirect 
contribution includes savings through effective management of household or child rearing responsibilities by the 
spouse who holds no interest in the property. In the case at bar, the respondent's business property was included in 
the family assets pursuant to s. 45(3)(e) because of the appellant's indirect contribution. 

7 Section 51 provides for judicial reapportionment· where, inter alia, the principle of equal division of property 
enunciated in s. 43 would be unfair. 

8 For convenience, I reproduce the pertinent statutory provisions: 
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43. (1) Subject to this Part, each spouse is entitled to an interest in each family asset on or after March 31, 
1979 when 

(a) a separation agreement; 

(b) a declaratory judgment under section 44; 

(c) an order for dissolution of marriage or judicial separation; or 

( d) an order declaring the marriage null and void 

respecting the marriage is first made. 

(2) The interest under subsection (1) is an undivided half interest in the family asset as . a tenant in 
common. 

(3) An interest under subsection (1) is subject to 

(a) an order under this Part; or 

(b) a marriage agreement or a separation agreement. 

(4) This section applies to a marriage entered into before or after this section comes into force. 

45. (1) Subject to section 46, this section defines family asset for the purposes of the Act. 

(2) Property owned by one or both spouses and ordinarily used by a spouse or a minor child of either 
spouse for a family purpose is a family asset. 

(3) Without restricting the generality of subsection (2), the definition offamily asset includes 

(e) a right, share or an interest of a spouse in a venture to which money or money's worth was, 
directly or indirectly, contributed by or on behalf of the other spouse. 

(4) The definition of family asset applies to marriages entered into and property acquired before or after 
March 31, 1979. 

46. (1) Where property is owned by one spouse _to the exclixsion of the other and is used primarily for 
business purposes and where the· spouse who does not own the property made no direct or indirect 
contribution to the acquisition of the property by the other spouse or to the operation of the business, the 
property is not a family asset; 

(2) In section 45(3)(e) or subsection (1), an indirect contribution includes savings through effective 
management of household or child rearing responsibilities by the spouse who holds no interest .in the 
property. 

51. Where the provisions for division of property between spouses under · section 43 or their marriage 
agreement, as the case may be, would be unfair having regard to 
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(a) the duration of marriage; 

(b) the duration of the period during which the spouses have lived separate and apart; 

( c) the date when property was acquired or disposed of; 

( d) the extent to which property was acquired by one spouse through inheritance or gift; 
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( e) the need$ of each gpouse to become or remain economically independent and self-sufficient; or 

(j) any other circumstances relating to the acquisition, preservation, maintenance, improvement or use 
of property or the capacity or liabilities of a spouse, 

the Supreme Court, on application, may order that the property covered by section 43 or the marriage 
agreement, as the case may be, be divided into shares fixed by the court. Additionally or alternatively the 
court may order that other property not covered by section 43 or the marriage agreement, as the case may 
be, of one spouse be vested in the other spouse. · 

·Decisions ·Of The Courts Below 

The Supreme Court of British Columbia 

9 . Two issues were before the Supreme Court of British Columbia for resolutiol;l: valuation of family assets and 
division of those assets. Much of Locke J.'s unreported decision of 2nd July 1985 addresses the question of 
valuation of the property, a question which is not at issue before this court. 

10 Locke J.'s reasons for judgment on the second issue, the determination of the spouses' respective shares in the 
family assets, can .best be summarized by the citation of certain extracts found at p. 52 of his decision: 

... by being a satisfactory wife and mother except in very exceptional circumstances the wife makes an 
indirect contribution and there is; therefore, a prima facie entitlement in an asset in a sense that any 
necessary nexus is established ... 

... I commence from the 50 per cent premise of s. 43 and go directly to s. 51 and each heading and recite a 
minimum of facts with needed reference to the law as I understand it. 

11 Locke J. then examined each of the factors enunciated in s. 51 of the Act in the context of the facts of the case 
before him and the relevant case law. Ile listed the factors he considered· relevant to the exercise of his discretion 
pursuant to s. 51 at pp. 57-59: 

These parties lived together for nine years before separation and neither of them were youngsters. It is not 
obvious that the marriage is so short that one must immediately come to the conclusion that a 50 per cent 
division is unfair. But as I follow the train of thought in the authorities, in the case of a long marriage with 
a continuing contribution by the wife, even if only indirect, it becomes more difficult to displace the 50 
per cent rule without something more ... 

I consider the following factors: 

1. There was a "same dwelling" marriage of nine years with a decree nisi after 12 years which is, I think, 
some distance from what the ordinary middle class family regards as some standard of stability. 
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2. All the assets were acquired prior to the arrival on the scene of Mrs. Elsom. I will not repeat her 
activities since that time. 

3. Any increase in value either came from Elsom's own assets or an inheritance interest or were generated 
from a business apparatus all in place prior to the marriage. 

4. She did not in fact make ~y measurable direct contribution to the money-making business. 

5. She has not in fact made any contribution of any kind since separation in 1979 except to look after the 
boy, who was and is the subject of a custody and access struggle, and as to this there has, r think, been an 
emotional drain on both parties. 

12 Locke J. stated his conclusion on p. 59: 

It is my finding that under all the circumstances such as this it is unfair that the wife should share equally 
in the family assets. In my view 25 per cent is fair. Slightly rounded, this amounts to $1,450,000. 

The Court of Appeal 

13 The Court of Appeal, although it did not say so in so many words, held that Locke J. had misdirected himself. 
Macfarlane J.A. for the court stated thats. 51 of the Act (p. 238): · 

... requires the court to consider the facts with respect to individual assets, and, in effect, to compare the 
contribution made by each spouse. to each asset ... Therefore, if the factors of the case require separate 
consideration of the business and domestic assets, as they do here, then that approach should be taken. 

14 The Court of Appeal found that Locke J. erred in failing to apply the principle of comparison of each spouse's 
contribution to each. individual asset (p. 238): 

Had that approach been applied in this case I think that the judge would have concluded that the wife 
should have a much smaller share of the business assets than of the domestic assets. 

In the opinion of the Court of Appeal (p. 238): 

... the facts indicate that a 25 per cent share in the business assets was disproportionate to the wife's 
indirect contribution to those assets. I think that a fair share, having regard to criteria contained in s. 51, 
would be 10 per cent. 

However, because the appellant had been concerned on a daily basis with the "domestic" assets, the Court of 
Appeal held that a 50 per cent share of those assets was fair. In the result, the value of the appellant's share of the 
family assets was reduced from $1,450,000 to $681,000. 

Issue 

15 Did the Court of Appeal err in interfering with the trial judge's exercise of his discretion under s. 51 of the 
Act to effect a reapportionment of propefo/ between the parties? 

Analysis 
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16 Courts of Appeal should be highly reluctant to interfere with the exercise of a trial judge's discretion. It is he 
who has the advantage of hearing the parties and is in the best position to weigh the equities of a case. The 
principle of non-interference has been emphasized by this court in a number of cases conce~g the division of 
family property. In Harper v. Harper , [1980] 1 S.C.R. 2, [1979] 5 W.W.R. 289, 13 R.F.L. (2d) 5, 27 N.R. 554 
[B.C.], the court did interfere with the discretion of the trial judge, but only because the trial judge had acted on 
certain irrelevant considerations and the Court of Appeal had been misled on a matter of evidence by one of the 
parties. Chief Justice Laskin for the majority wrote at p. 18: 

. .. an appellate Court, and especially an ultimate Court, should ordinarily refrain from interfering with the 
exercise by a trial judge of the type of broad discretionary jurisdiction conferred by s. 8 of the Family 
Relations Act ... 

17 In the same case, Estey J. for the minority, dissenting in part, but only as to the share the wife should have in 
the matrimonial home, wrote at p. 24: 

An appellate Court should be extremely reluctant to interfere with the exercise of a discretionary power by 
a trial judge. However, there are cases, and for the reasons given above I believe this is one, where justice 
demands that the exercise of discretion be reviewed. 

If a judge proceeds on principle properly applicable to the facts of a case and makes a decision 
judicially, in the exercise of his discretion, this Court will not interfere. But, if it appears that a judge 
has misdirected himself, or that his decision is so clearly wrong as to amount to an injustice, the Court 
can and should review the facts upon which the judgment ought to be given. 

(Re Hull Estate [[1943] O.R. 778 (C.A.)] per Laidlaw J.A. p. 785) 

18 The principles enunciated in the Harper case indicate that an appellate court will be justified in intervening in 
a trial judge's exercise of his discretion only if the trial judge misdirects himself or if his decision is so clearly 
wrong as to amount to an injustice. In my opinion, neither of these two circumstances are present in this case. 

19 The Court of Appeal held that the trial judge had based himself on a wrong principle by failing to consider 
each asset individually and to compare the contributions of the spouses to that asset. I cite again the principle the 
Court of Appeal held to be correct (p. 238): 

... s. 51 ... requires the court to consider the facts with respect to individual assets, and, in effect, to 
compare the contribution made by each spoiise to each asset ... Therefore, if the factors of the case require 
separate consideration of the business and domestic assets, as they do here, then that approach should be 
taken. 

20 While it is true thats. 51 of the Act does permit an assessment of individual items of property (sees. 51(c), (d 
), (j)), that section does not require such an assessment. For example, a comparison of each spouse's contribution to 
the various items of property amo:q.g the family assets would not be of assistance in deciding if an equal division of 
the property would be unfair in view of a spouse's capacities or liabilities (s. 51(e), (j)). Certainly there is no 
requirement in the Act that "business" assets be considered separately from "domestic" assets. In the case at bar, 
both the "business" assets and the "domestic" assets are considered to be "family assets" as defined by s. 43 of the 
Act. 

21 Nor does s. 51 of the Act require the court to compare the respective contributions of the spouses and to 
award to each a share proportionate to those contributions. Section 51 confers a discretion on the Supreme Court to 
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depart from the rule of equal division of family assets expressed in s. 43 of the Act where, having regard to the 
criteria set out in s. 51, equal division would be unfair. The legislator has decided that each spouse is entitled, in 
general, to a one-half interest ill family assets. This court has stated in its recent decision in LeBlanc v. LeBlanc, 
(1988] l S.C.R. 217 at 222, 12 R.F.L. (3d) 225, 47 D.L.R. (4th) 1, 84 N.B.R. (2d) 33, 214 A.P.R. 33, 81 N.R. 299, 
that this principle of equal division must be respected. While the contribution of a spouse may, on the facts of an 
individual case, be relevant under s. 51, which refers" in para. (j) to "any other circumstances relating to the 
acquisition, preservation, maintenance, im provement or use of property", s. 51 does not requfre the court to effect 
a division of property that it feels is· proportionate to the contribution each spouse has made to the particular assets 
or groups of assets. While contribution of a spouse, direct or indirect, may be a governing consideration in 
determining which are family assets, this is not so in deciding their apportionment between the spouses where a 
number of other factors come into play. 

22 An appellate court may find it necessary to intervene in the exercise of a trial judge's discretion where his 
decision is so clearly wrong as to amount to an injustice. However, in the case at bar, the Court of Appeal did not 
find that the manner in which the trial judge exercised his discretion amounted to an injustice. It did not find that 
Locke J. had erred as to the facts of the case (although it did correct a minor error in the valuation of one of the 
properties). It did not find that the trial judge had taken into consideration irrelevant factors or had failed to take 
into consideration relevant factors. 

23 In my opinion, there is no indication in the trial judgm,ent of either misdirection or injustice in the exercise of 
the trial judge's discretion under s. 51 of the Act which could justify the intervention of the Court of Appeal. 

Conclusion 

24 I would allow the appeal, reverse· the judgment of the Court of Appeal, and restore the judgment of the trial 
judge. The appellant is entitled to costs in this court and in the Court of Appeal. 

Appeal allowed 

END OF DOCUMENT 
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1995 WL 1732352 (Ont. Gen. Div.), 1995 CarswellOnt 2678, 56 A.C.W.S. (3d) 833, [1995] O.J. No. 2198 

1995 CarswellOnt 2678 

Lenstra v. Lenstra 

Natalie Olga Lenstra, Applicant and Hendrik Lenstra, Lenbro Holdings Ltd., 
Lenco Investments Limited, 606379· Ontario Limited, Brampton Trailer Centre and 

Enterprises Limited and Mutual Investments, Respondents 

Ontario Court of Justice (General Division) 

Walters J. 

Judgment: June 30, 1995 
Docket: Brampton A3340/95 

Copyright© CARSWELL, 

a Division of Thomson Canada Ltd. or its Licensors. All rights reserved. 

Counsel: Bruce F. Duggan, for Applicant. 

Stewart C.E. Gillis, for Respondents. 

Subject: Corporate and Commercial 

Corporations -- Sb.a.t:eholders - Shareholders' remedies - Relief from oppression - Standing to apply. 

Corporations - Shareholders - Shareholder8' remedies -- Relief from oppression· - Miscellaneous issues. 

Walters, J.: 

Page 2of5 

Page 1 

1 This is an application by Natalie Olga Lenstra for relief under the oppression remedy provisions of the Ontario 
Business Corporations Act. The applicant is the widow of the deceased William Lenstra, the brother .of the 
respondent Hendrik Lenstra. William Lenstra died on January 11, 1994. William Lenstra and Hendrik Lenstra are 
the sole registered shareholders, directors and officer of the respondent corporations. William Lenstra and Hendrik 
Lenstra each owned 50% of all of the shares in each corporation. William Lenstra and Hendrik Lenstra were 
involved in a partnership which spanned some 35 years. Each was equally involved in the operation of their 
companies, which primarily dealt in real estate. Prior to his death, William Lenstra and Hendrik Lenstra would 
each receive profits of between $5-$7,000.00 each month, plus additional amounts in each year. In 1993, they each 
received between $100-$150,000.00. No profits from the corporations were paid or distributed to the estate of 
William Lenstra since his death. William Lenstra's Will provided that the applicant was to receive 25% of his 
estate. Under the subsequent Codicib the~licant is to receive a life interest in his estate. The applicant and the 
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respondent Hendrik Lenstra are the named co-executors and trustees in both the Will and Codicil. 

2 It is the applicant's contention that since the death of her husband, the respondent is acting in a manner 
designed · to ensure that the corporations do not generate any income to the detriment of the estate. Further, the 
applicant contends that Hendrik Lenstra is abusing the assets -of the corporation and allowing his sons to profit or 
benefit from the said corporations. · 

3 The respondent denies these allegations and instead insists that the reduction in profitability of the companies 
is due to decline in real estate market conditions. 

l 4 Section 248 of the Ontario Business Corporations Act, R.S.O. 1990, chap. B 16, provides: 

[ 

r: 
[ 

[ 

(1) A complainant, the Director and, in the case of an offering corporation, the Commission may 
apply to the court for an order under this section; 

(2) Where, upon an application under subsection (1), the court is satisfied that in respect o~ a 
corporation or any of its affiliates, 

(a) any act or omission of the corporation or any of its affiliates effects or threatens to effect a 
result; 

(b) the business or affairs of the corporation or any of its affiliates are, have been or are 
threatened to be carried on or conducted in a manner; or 

( c) the powers of the directors of the corporation or any of its affiliates are, have been or are 
threatened to be exercised in a manner, 

that is oppressive or unfairly prejudicial to or that unfairly disregards the interest of any security 
holder, creditor, director or officer of the corporation, the court may make an order to rectify the 
matters complained of. 

l 5 Section 245 of the Ontario Business Corporations Act defines "complainant" as follows: 

L. 
[ 

L. 

L 

"complainant" means, 

(a) a registered holder or beneficial owner, and a former registered holder or beneficial owner, of a 
security of a corporation or any of its affiliates, 

(b) a director or an officer or a .former director or officer of a corporation or of any of its affiliates, 

(c) any other person who, in the discretion of the court, is a proper person to make an application 
und!'lr this part. 

6 The respondent argues that the applicant has no status to bring this application as she does not come within any 
of the classes of individuals whose interests are dealt with under this section, and :further, that she is not acting in 
good faith or in the interests of the corporation, but rather is acting on a personal vendetta against Hendrik Lenstra. 

7 The applicant contends that. in fact she is the onJ.Y...I?!oper person to bring such an application before the court. 
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She is one of the co-executors of the estate. Clearly, the other co-executor, Mr. Hendrik Lenstra, is one of the 
named respondents and one of the individuals the applicant is alleging is acting in an oppressive fa8hion. William 
Lenstra's shares have passed to his estate and the estate is now the beneficial owner of a security of a corporation. 
Counsel for the applicant has provided me with several reported decisions showing ·the discretion of the court in 
determining who a proper person to make an application is. I refer specifically to the cases of Csak v. Aumon 
(1990), 69 D.L.R. (4th) 567 (Ont. H.C.); Moriarity v. Slater (1989); 67 O.R. (2d) 758 (H.C.J.); and First 
Edmonton Place Ltd v. 315888 Alberta Ltd (1988), 40 B.L.R. 28 (Alta. Q.B.) at page 63. 

8 These cases make it clear that the oppression remedy provisions are remedial in nature and should be given a 
broad and liberal interpretation. On the facts of this case, I am satisfied that the applicant is a proper person to 
make this application under Part 17 of the Business Corporations Act. 

9 . Having determined that the applicant has status to bring this application, I must decide if in fact the conduct 
complained of by the applicant is oppressive or unfair. Obviously what is oppressive or unfair in one case. may not 
necessarily be so in another. 

10 Again, counsel for the applicant has provided me with a comprehensive list of authorities. 

11 In Re National Trust Company and Grace Holding, Inc. et al. [indexed as Henderson (Estate) v. Grace 
Holding, Inc.] 63 D.L.R. (4th) 415 (Ont. Div. Crt.). The court found that the corporation and its officers had not 
operated in an appropriate manner.-

However, as Mr. Justice CampbeU found in that regard, the corporation is doing nothing to which 
Henderson did not agree. Henderson was one of the active participants in the initial stages of the creation 
of the corporation, the purchase of the property, etc. and it cannot be said to be oppressive to his estate to 
have continued the policies which he was part of creating. However, since his death the estate has not 
received -notice of meetings, been treated as a shareholder or been recognized as being entitled to 
whatever rights flowed with regard to the largest penthouse. The· estate has not been a party to the 
continuing of the operation which appears to be contrary to a number of Ontario statutes. 

12 This is precisely the conduct the respondent here has exhibited towards his deceased brother's estate. 

13 Further, the respondents refusal or unwillingness to provide updated financial statements for the corporations 
along with the questionable, non-arms length transactions with his sons give rise to a concern that he has taken 
advantage of his position to secure personal benefits for himself at the expense of the corporations. This is a breach 
of his fiduciary duty and where there has been a breach of fiduciary duty, the test for oppression has been met. See 
Calmont Leasing Ltd v. Kredl (unreported), July 27, 1993, (Alta. Q.B.), Russell, J. at page 56. · 

14 On the facts of this case, I find that the actions of the respondent Hendrik Lenstra have been oppressive. 

15 Section 248 of the Ontario Business Corporations Act sets out a wide list of remedies available to ·the court 
on an interim or final basis. Counsel for the applicant has urged me to remove the respondent Hendrik Lenstra as a 
Director of the respondent corporations and in his place appoint the applicant as a Director of the respondent 
corporations. Further, the applicant asks that a receiver/manager be appointed for the purpose of managing the 
affairs of the corporations. I am reluctant to make such drastic orders at this juncture. I am mindful of the fact that 
the respondent is a 50% owner of these companies, and with his deceased brother has always operated these 
businesses. The appointment of a receiver/manager might affect the public's perception of these businesses and that 
would not be in anyone's economic best interests. 
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therefore, an order will go appointing her as a Director of the respondent corporations. The registers and other 
records of these corporations shall be am.ended to include Natalie Olga Lenstra as a Director. 

17 This application will be adjourned in order that both parties may provide me with further submissions -as to 
any further interim or final orders they feel are appropriate in the circumstances. I am hopeful that the parties will 
be able to agree on the orderly management of these corporations. However, if that is not possible, then I am 
prepared to entertain and consider the other relief requested by the applicant 

18 Counsel may speak to me regarding costs of this application. 

END OF DOCUMENT 
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2002 SKCA 100, 36 C.B.R. (4th) .121, 218 D.L.R. (4th) 86, [2002) 11 W.W.R. 587, 
223 Sask. R. 236, 5 P.P.S.A.C. (3d) 1, 277 WA.C. 236 

f> 
2002 CarswellSask 549 

Farm Credit Corp. v. Valley Beef Producers Co-operative Ltd. 

Valley Beef Producers Co-operative Ltd., Craig Andrew, Margaret Hayes and 
Livestock Identification Services Ltd. (Appellant) and Farm Credit Corporation 

(Respondent) 

Saskatchewari Court of Appeal 

Cameron, Vancise, Sherstobitoff JJ.A 

Heard: May 13, 2002 
Judgment: August 30, 2002[FN*] 

Docket: 418 

Copyright© CARSWELL, 

a Division of Thomson Canada Ltd. or its Licensors. All rights reserved. 

Proceedings: reversing in part (2001), 28 C.B.R. (4th) 207 (Sask. Q.B.) 

Counsel: Mr. WR Howe, for Appellant 

Mr. R.M Van Bese/aere, for Respondent 

Subject: Corporate and Commercial; Insolvency; Property; Torts; Civil Practice and Procedure 

Personal property security -- Scope of legislation - Consignments 

Page 2 of37 

Page 1 

Breeder entered into agreement with producers' co-operative under which co-operative obtained loan from bank for 
purpose of purchasing cattle in name of co-operative but for use· and benefit of breeder - Title to cattle remained 
with co-operative but breeder had possession and was empowered to sell cattle on behalf of co-operative -
Breeder delivered cattle to be sold in name of co-operative with proceeds of sale payable to co-operative -
Following sale credit corporation claimed proceeds in reliance on two security agreements between it and breeder 
in which breeder granted security interest in all her existing and after-acquired livestock and proceeds therefrom to 
secure two loans - Corporation had perfected its security interest by registration under Personal Property Security 
Act, 1993 - Dispute was heard by judge in chambers who ordered that proceeds from sale of cattle be paid to 
credit corporation - Co-operative appealed - Appeal allowed in part - Chambers judge did not err in 
concluding that breeder agreement gave co-operative security interest in cattle - Purpose· of agreement was to 
~c~ent by breed~~-Qf_..!!!Q..l!.~. advanced...J!Y.: bank to co-operative to ~.able it to acquire livestock for 
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breeder's use, financial benefit and ultimately ownership upon full payment - Chambers judge did not err in 
concluding that interest of co-operative in proceeds of sale of cattle did not constitute lien, charge or other interest 
given by statute and accordingly did not full within exception under s. 4(a) of Act -- Chambers judge did err in 
ordering payment of proceeds to credit corporation without considering bank's security interest in cattle - Matter 
of bank's interest remitted for partial rehearing - Personal Property Security Act, 1993, S.S. 1.993, .c. P-6.2, s. 4(a). 

Personal property security - Priority of security interest - Security interests versus other interests - Under 
provincial law - Lien, charge or other ~terest given by statute or nile of law - Miscellaneous interests 

Breeder entered into agreement with producers' co-operative under which co-operative obtained loan from bank for 
purpose of purchasing cattle in name of co-operative but for use and benefit of breeder - Title to cattle remained 
with co-operative but breeder had possession and was empowered to sell cattle on behalf of co-operative -
Breeder delivered cattle to be sold in name of co-operative with proceeds of sale payable to co-operative -
Following sale credit corporation claimed proceeds in reliance on two secUrity agreements between it and breeder 
in which breeder granted security interest in all her existing and after-acquired livestock and proceeds therefrom to 
secure two loans - Corporation had perfected its security interest by registration under Personal Property Security 
Act, 1993 .,.. Dispute was heard by judge in chambers who ordered that proceeds from sale of cattle be paid to 
credit corporation - Co-operative appealed - Appeal allowed in part - Chambers judge did not err in 
concluding that breeder agreement gave co-operative security interest in cattle - Purpose of agreement was to 
secure payment by breeder of money advanced by bank to co-operative to enable it to acquire livestock for 
breeder's use, financial benefit and ultimately ownership upon full payment - Chambers judge did not err in 
concluding that interest of co-operative in proceeds of sale of cattle did not constitute lien, charge or other interest 
given by statute and accordingly did not full within exception under s. 4(a) of Act - Chambers. judge did err in . 
ordering payment of proceeds to credit corporation without considering ha.ilk's security interest in cattle - Matter 
of bank's interest remitted for partial rehearing - Personal Property Security Act, 1993, S.S. 1993, c. P-6.2, s. 4(a). 

Animals -- Property in animals - Liens and security on animals ,... Miscellaneous issues 

Breeder entered into agreement with producers' co-operative under which co-operative obtained loan from bank for 
purpose of purchasing cattle in name of co-operative but for use and benefit of breeder - Title to cattle remained 
with co-operative but breeder had possession and was empowered to sell cattle on behalf of co-operative -
Breeder· delivered cattle to be sold in name of co-operative with proceeds of sale payable to co-operative -
Following sale credit corporation claimed proc~eds in reliance on two security agreements between it and breeder 
in which breeder granted security interest in all her existing and after-acquired livestock and proceeds therefrom to 
secure two loans -- Corporation had perfected its security interest by registration under Personal Property Security 
Act, 1993 - Dispute was heard by judge in chambers who ordered that proceeds from sale of cattle be paid to 
credit corporation - Co-operative appealed - Appeal allowed in part - Chambers judge did not err in 
concluding that breeder agreement gave co-operative security interest in cattle - Purpose of agreement was to 
secure payment by breeder of money advanced by bank to co-operative to enable it to acquire livestock for 
breeder's use, financial benefit and ultimately ownership upon full payment -- Chambers judge did not err in 
concluding that interest of co-operative in proceeds of sale of cattle did not constitute lien, charge or other interest 
given by statute and accordingly did not fall within exception under s. 4(a) of Act - Chambers judge did err in 
ordering payment of proceeds to credit corporation without considering bank's security interest in cattle - Matter 
ofbank's interest remitted for partial rehearing - Personal Property Security Act, '1993, S.S. 1993, c. P-6.2, s. 4(a). 

Animals - Property in animals - Liens and security on animals - Entitlement to possession 

Breeder entered into agreement with producers' co-operative under which co-operative obtained loan from bank for 
purpose of purchasing cattle in name of co-operative but for use and benefit of breeder - Title to cattle remained 
~th so-~ratj:ve but breeder ha~<?_ssession and was empowered to sell cattle on behalf of co-operative -

Copr. ©West 2007 No Claim to Orig. Govt. Works 

http://ecarswell.westlaw.com/print/printstream.aspx?fn= _ top&destination=atp&mt=LawP... 25/03/2007 



[ 

I. 

r: 
L 
[ 

r. 
[ 

[ 

L 
[ 

L 
l 
L 

2002 SKCA 100, 36 C.B.R. (4th) 121, 218 D.L.R. (4th) 86, [2002] 11 W.W.R. 587, 
223 Sask. R. 236, 5 P.P.S.A.C. (3d) 1, 277 W.A.C. 236 

Page 4 of37 

Page3 

Breeder delivered cattle to be sold in name of co-operative with proceeds of sale payable to co-operative -
Following sale credit corporation claimed proceeds in reliance on two security· agreements between it and breeder 
in which breeder granted security interest in all her existing and after-acquired livestock and proceeds therefrom to 
secure two loans - Corporation had perfected its security interest by registration under Personal Property Security 
Act, 1993 - Dispute was heard by judge in chambers who ordered that proceeds from sale of cattle be paid to 
credit corporation - Co-operative appealed - Appeal allowed in part - Chambers judge did not err in 
concluding that breeder agreement gave co-operative security interest in cattle -- Purpose of agreement was to 
secure payment by breeder of money advanced by bank to co-operative to enable it to acquire livestock for 
breeder's us~, financial ·benefit. and ultimately ownership upon full payment - Chambers · judge did not err in 
concluding that interest of co-operative in proceeds of sale of cattle did not constitute lien, charge or other interest 
given by statute and accordingly did not fall within exception under s. 4(a) of Act - Chambers judge did err in 
ordering payment of proceeds to credit corporation without considering bank's security interest in cattle - Matter 
of bank's interest remitted for partial rehearing - Personal Property Security Act, 1993, S.S. 1993, c. P-6.2, s. 4(a). 

Cases considered by Cameron J.A.: 

Annable v. Coventry, 2 W.W.R. 816, 46 S.C.R. 573, 5 D.L.R. 661, 1912 CarswellSask 210 (S.C.C.) -
considered · 

Benmax v. Austin Motor Co., 70 R.P.C. 143., [1955] 1 All E.R. 326, [1955] A.C. 370 (U.K. H.L.) -
referred to 

Borrowman v. Wickens, 82 Sask. R. 295, 1986 CarswellSask 534 (Sask. C.A.) - referred to 

British Columbia (Workmen's Compensation Board) v. Bank of Montreal, [1968] S.C.R. 187, 63 W.W.R. 
199, 11 C.B.R. (N.S-.) 170, 66 D.L.R. (2d) 386, 1968 CarswellBC 5 (S.C.C.)-- considered 

Coghlan v. Cumberland, [1898] 1 Ch. 704 (Eng. C.A.)- considered 

Consumers' Assn of Canada v. Canada (Postmaster General), [1975] F.C. 11, 11 N.R. 181, 1975 
CarswellNat 10 (Fed. C.A.) - referred to 

Edwards Will Trusts, Re (1981), (1982) 1 Ch. D. 30 (Eng. C.A.) -- referred to 

Fencott v. Muller (1983), 152 C.L.R. 570 (Australia C.A.) - considered 

Hallberg v. Canadian National Railway, 16 W.W.R. 538, 73 C.R.T.C. 134, 1955 CarswellSask 48 (Sask. 
C.A.)- considered 

Housen v. Nikolaisen, 2002 SCC 33, 2002 CarswellSask 178, 2002 CarswellSask 179, 286 N.R. 1, 10 
C.C.L.T. (3d) 157, 211 D.L.R. (4th) 577, [2002] 7 W.W.R. 1, 219 Sask. R. 1, 272 W.A.C. 1, 30 M.P.L.R. 
(3d) 1 (S.C.C.) - considered · 

Kourtessis v. Mini~ter of National Revenue, 93 D.T.C. 5137, 153 N.R. 1, [1993] 2 S.C.R. 53, 102 D.L.R. 
(4th) 456, 81 C.C.C. (3d) 286, 78 B.C.L.R. (2d) 257, 14 C.R.R. (2d) 193, 27 B.C.A.C. 81, 45 W.A.C. 81, 
[1993] 4 W.W.R. 225, 20 C.R. (4th) 104, 1993 CarswellBC 1213, [1993] 1 C.T.C. 301, 1993 CarswellBC 
1259 (S.C.C.) - considered · 

___ L~IJ:!en v. Lense_'J, 23 _~:P-~:.J7-!!U~_z__[1987L2 S.<:;.R. 672, 44 D.L.R._(_4.~LlJ9 N.R. 33~l198~] 1 
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W.W.R. 481, 64 Sask. R. 6, 1987 CarswellSask 391, 1987 CarswellSask 520-(S.C.C.) - considered 

Long Lake School Division No. 30 v. Schatz, [1986] 5 W.W.R. 355, [1986] I.L.R. 1-2109, 18 C.C.L.I. 
232, 49 Sask. R. 244, 1986 CarswellSask 227-(Sask. C.A.) - considered · 

Mersey Docks & Harbour Boardv. Procter, [1923) A.C. 253 (U.K. H.L.) - considered 

Montgomerie & Co. v. Wallace-James (1903), (1904] A.C. 73, (1900-03] All E.R. Rep. 926 (U.K. H.L.) 
- considered 

Natio~al Bank of Greece (Canada) c. Katsikonouris, (sub nom. National Bank of Greece (Canada) v. 
Katsikonouris) 74 D.L.R. (4th) 197, (sub nom. National Bank of Greece (Canada) v. Katsikonouris) 
[1990] 2 S.C.R. 1029, (sub nom. Panzera c. Simcoe & Erie Cie d'assurance) 50 C.C.L.I. 1, (sub nom. 
National Bank of Greece (Canada) c. Simcoe & Erie General Assurance Co.) 32 Q.A.C. 25, (sub nom. 
Panzera c. Simcoe & Erie Cie d'assurance) [1990) R.D.I. 715, (sub nom. Panzera v. Simcoe & Erie Cie 
d'assurance) (1990] I.L.R. 1-2663, (sub nom. National Bank of Greece (Canada) c. Simcoe & Erie 
General Assurance Co.) i 15 N.R. 42, 1990 CarswellQue 118, 1990 CarswellQue 84 (S.C.C.) - referred to 

Peters v. University Hospital, [1983] 5 W.W.R. 193, 1 Ad.min. L.R. 221, 4 C.H.R.R. D/1464, 147 D.L.R. 
(3d) 385, 23 Sask. R. 123, 1983 CarswellSask.161 (Sask. C.A.)- referred to 

Rimmer v. Adshead, 2002 SKCA 12, 2002 CarswellSask 19, [2002] 4 W.W.R. 119, 24 R.F.L. (5th) 159, 
217 Sask. R. 94, 265 W.A.C. 94 (Sask. C.A.) -- considered 

Spencer v. Jacques, 2000 SKQB 321, 2_000 CarswellSask 469 (Sask. Q.B.) - referred to 

St-Jean c. Mercier, 2002 SCC 15, 2002 CarswellQue 142, 2002 CarswellQue 143, (sub nom. St-Jean v. 
Mercier) 209 D.L.R. (4th) 513, 282 N.R. 310 (S.C.C.)-- followed 

Stefan v. General Medical Council, [2002] UKPG 10 (England P.C.) - considered 

Thompson Lands Ltd ·v. Henry Kelly Tractor Ltd, _34 Sask. R. 246, 1984 CarswellSask 223 (Sask. C.A.) 
-- referred to 

Toronto Dominion Bank v. East Central Feeder Co-operative Ltd., 2001 CarswellOnt 1858, 2 P.P.S.A.C. 
(3d) 283 (Ont. S.C.J. [Commercial List]) - referred to 

Underwood v. Ocean City Realty Ltd, 12 B.C.L.R. (2d) 199, 1987 Ca:rswellBC 69 (B.C. C.A.) - referred 
to 

Woods Manufacturing Co. v. R., [1951] S.C.R. 504, 67 C.R.T.C. 87, [1951] 2 D.L.R. 465, 1951 
Carswel!Nat 272 (S.C.C.) - referred to 

Statutes considered by Cameron J.A.: 

L Animal Identification Act, R.S.S. 1978, c. A-20.1 

L 
l 
l 

___ Generaj.ly :- referred_to~---·-----
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s. 15 - considered 

Bank Act, R.S.C. 1985, c. B-1 

s. 427 - referred to 
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Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada 
Act 1982 (U.K..), 1982, c. 11 

Generally - referred to 

Court of Appeal A(:t, S.S. 1915, c. 9 

Generally - referred to 

s. 8 - referred to 

s. 9 - referred to 

s. 13 - considered 

s. 13(b) - considered 

Court of Appeal Act, 2000, S.S. 2000, c. C-42.1 

Generally - considered 

s. 2 "judge" -- considered 

s. 7(2)(a) -- considered 

s. 7(3) - considered 

s. 8 -- considered . 

s. 10 - considered 

s. 12 - considered 

s. 12(1) - considered 

s. 12(1)(b) -- considered 

s. 12(1)(f) - considered 

s. 14 - considered 

pivorce Act, R.S£)985, c. 3 (2:!ld Supp.L 
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Generally - referred to 

Farm Financial Stability Act, S.S. 1989-90, c. F-8.001 
I 

Generally - referred to 

Pt. VI - considered 

' 
s. 41 G) - con.Sidered 

s. 52 - considered 

s. 52(1) - considered 

s. 52(2) - considered 

s. 52(3) - considered 

s. 52(3.1) [en. 1992, c. 50, s. 6(1)] - considered 

s. 52(5) - considered 

s. 52(6) - considered 

s. 58 - considered 

Interpretation Act, 1995, S.S. 1995, c. 1-11.2 

Generally - referred to 

s. 9 -- considered 

s. 10 - considered 

Judicature Act, 1873 (U.K.), 36 & 37 Viet., c. 66 

s. 4 - referred to 

s. 18 - referred to 

s. 19·- referred to 

Judicature Act, R.S.S. 1909, c. 52 

ss. 24-29 - referred to 

Personal Property Security Act, 1993, S.S. 1?93, c. P-6.2 
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Generally- considered 

s. 2(I)(nn) "secured party" - c'onsidered 

s. 2(1)(pp) "security agreement" - considered 

s. 2(1)(qq) "security interest" - considered 

s. 3(1) - considered 

s. 3(1)(a) - considered 

s. 4(a) - considered 

s. 66 --- considered 

s. 66(2) - considered 

Small Claims_ Act, R.S.S. 1998-89, c. S-50.1 

s. 43 - considered 

Trade Union Act, R.S.S. 1978, c. T-17 

s. 21 - considered 

Water Appeal Board Act, S.S. 1983-84, c. W-4.Ql 

s. 26. - considered 

Rules considered: 

Rules of the Supreme Court, 1883 {tl.K) 

0. 39 - considered 

0. 58 - considered 

0. 58, R. 1 - considered 

0. 58, R. 4 - considered 

Regulations considered: 

Farm Financial Stabi/i-ty Act, S.S. 1989-90, c. F-8.001 

Cattle Breeder Associations Loan Guarantee Regulations, 1991, R.R.S., c. F-8.001, Reg. 5 

Generally 
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s. 9 

s. 9.1(1) [en. Sask. Reg. 45/95] 

s. 9.1(2) [en. Sask. Reg. 45/95] 

s. 9.1(3) [en. Sask. Reg. 45/95] 

s. 9.1(4) [en. Sask. Reg. 45/95] 

s. 9.1(4.1) [en. Sask. Reg. 45/95] 

_s. 9.1(5) [en. Sask. Reg. 45/95] 
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APPEAL by beef producers' co-operative from judgment reported at 2001 SKQB 423, 2001CarswellSask610, 28 
C.B.R. (4th) 207, 211 Sask. R. 222, [2002] 2 W.W.R. 336, 3 P.P.S.A.C. (3d) 26 (Sask. Q.B.), ordering that 
proceeds of sale of cattle be paid to credit corporation. 

Cameron J.A.: 

1 This is an appeal from an order made in· Queen's Bench chambers by Mr. JU$tice Klebuc pursuant to section 66 . 
of The Personal Property Security Act, 1993 .[FNl] He ordered the proceeds of sale of 24 cows and 23 calves, title 
to which was held by Valley Beef Producers Co-operative Ltd., to be paid to Fann Credit Corporation. He did so 
on the premises that each of the companies held a "security interest" in the proceeds of sale within the meaning and 
scope of the Act and that the security interest of Fann Credit Corporation was superior to that of Valley Beef 
Producers Co-operative because the former had been perfected by registration under the Act, whereas the latter had 
not. Valley Beef Producers Co-operative then appealed, convinced that Mr. Justice Klebuc had misconstrued or 
misapplied the law. · 

I. The Background 

2 In late January of 2001 Nilsson Bros. Inc., a livestock exchange company, sold the cows and calves at the 
request of Margaret Hayes, a cattle breeder. Although title to the animals lay with Valley. Beef Producers 
Co-operative, Ms. Hayes had an interest in them under a Breeder Agreement she had entered into with the 
Co-operative. By the terms of that Agreement, she had possession of the cows for breeding purposes, was 
empowered to sell them and their offspring on behalf of the Co-operative, and was entitled to share in the proceeds 
of their sale: Acting on the terms ·of the Agreement, she delivered the animals to Nilsson Bros to be sold in the 
name of the Co-operative, with the proceeds of sale payable to it Had all gone according to plan, Nilsson Bros 
would have paid the pro9eeds to the Co-operative, which in turn would have paid Ms. Hayes the ·share to which she 
was entitled. 

3 On the sale of the animals, however, Farm Credit Corporation stepped in and claimed the proceeds. It did so in 
reliance on two security agreements made between the Corporation and Ms. Hayes in early and mid 1997. Pursuant 
to these agreements she borrowed $50,000 and then $30,000 from the Corporation and, to secure the loans, granted 
it a security interest in all her existing and after-acqurred livestock, including all substitutions, replacements, 
offspring, and the proceeds therefrom. The Corporation then perfected its security interest by registration under 
The Personal Property Security Act, 1993. 

i__l!l time Ms. Hayes defaulted on )?.er loans, pro_!!!P.!!!!g_ the Corporation to notify her of its intention to realiz~ on 
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its security. Shortly afterwards she arranged for the sale of the cows and calves, apparently intending to first meet 
her obligations to the Co-operative under the Breeder Agreement and to then satisfy the demands of the 
Corporation to the extent she could. 

5_ On learning of the claim of Farm Credit Corporation, Valley Beef Producers Co-operative dug in its heals, 
insisting it was entitled to the proceeds of sale. It took the position it was entitled to them on the footings it owned 
the cows and calves, they bore its · brand, they could only be sold in its name, and the proceeds of sale were 
required by law to be paid to it It staked its position on: (a) the provisions of Part VI of The Farm Financial 
Stability Act(FN2] and the regulations made thereunder, including The Cattle Breeder Associations Loan 
Guarantee Regulations, 1991;[FN3] (b) the terms of the Breeder Agreement; and (c) the provisions of section 15 
of The Animal Identification Act. [FN4] · · 

6 Part VI of The Farm Financial Stab.ility Act provides for the partial guarantee by the Provincial Minister of 
Finance of loans obtained by associations of producers of agricultural commodities, including livestock, from 
approved third party lenders for the purpose of acquiring commodities for the benefit of the members of such 
associations. The provisions of Part VI, taken together with the regulations made thereunder, including The Cattle 
Breeder Associations Loan Guarantee Regulations, 1991 contain a comprehensive scheme toward these ends. 

7 As the scheme pertains to livestock, and in particular breeding cattle, it provides that an association of cattle 
breeders may obtain a loan with the approval of the Minister and then draw upon it frdm time to time at the behest 
of any of its members for the purpose of paying for breeding stock purchased by that member in the name of the 
association but for the use and benefit of the member. The mechanics of the scheme require the association, on 
appropriate request of one its members, (a) to obtain money from the lender for this purpose; (b) to pay for the 
stock purchased by the member in the name of the association; ( c) to retain title to the stock and see to it that it is 
branded with the association's brand; and (d) to then turn the stock over to that member, pursuant to an approved 
form of producer agreement, "to be grown, used, finished or produced" by the member, in the words of section 45 
of the statute. An association that takes these steps is required to repay the lender within five years, by way of 
annuaj installment equal to 20% of the principal amount borrowed, plus interest The member is required, in turn, 
to reimburse the association on the same terms. The expectation is that the member will do so from out of the 
proceeds of the sale of the offspring or, if the breeding stock itself be sold, from the proceeds of such sale. The 
member, in addition to having to thus reimburse the association, is required to pay 10% of the purchase price into 
an assurance fund mairitained by the association. Such loans are guaranteed by the Minister to the extent of 25% 
thereof. 

8 Some of these features of the scheme, along with others, are found in section 52 of The Farm Financial 
Stability Act and section 9 of The Cattle Breeder Associations Loan Guarantee Regulations, 1991. · 

9 Section 52 provides in part as follows: 

52(1) A producer who purchases or sells a commodity in the name of a producer association shall do so in 
accordance with any prescribed terms and conditions. 

(2) A producer association shall sell any commodity belonging to it in the name of the producer 
association; 

(3) All proceeds of any sale of a producer association shall be paid to the producer association. 

(3.1) A producer association shall. apply all proceeds from the sale of a commodity by the producer 
association towards reP._~~~ adv~ce made _Qy a lender on a gl!811lllteed lo~that enabled the 
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(a) in accordance with any prescribed terms and conditions; and 

(b) to a maximum amount set in accordance with the regulations. 

(4) .... 
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(5) No producer association shall make a payment to a vendor for the purchase of a commodity, by the 
producer association from the vendor on behalf of a producer, until a producer agreement has been 
completed by the producer association and the producer on whose behalf the coinmodity is- being 
purchased. 

(6) No producer who has entered into a producer agreement with a producer association shall sell a 
commodity belonging to the producer association other than in the name of the producer association. 

10 These provisions are supplemented by section 9 of the Regulations, which in part reads thus: 

9.1(1) Before a breeder purchruies breeding stock on behalf of a breeder association, the breeder shall 
notify the breeder association of the intended purchase in the manner designated by the association. 

(2) Where a breeder purchases breeding stock on behalf of a breeder association, the breeder shall ensure 
that the purchase documents for the breeding stock name the breeder association as owner of the breeding 
stock and identify the name of the breeder. 

(3) Before a breeder sells breeding stock purchased on behalf of a breeder association or offspring of 
those breeding stock, the breeder shall notify the breeder association of the intended sale in the manner 
designated by the breeder association. 

( 4) Where a breeder sells breeding stock purchased on behalf of a breeder association or offspring of 
those breeding stock, the breeder shall ensure that the following conditions are complied with: 

(a) the sales documents for the breeding stock or offspring must be in the name of the breeder 
association and identify the breeder; · 

(b) the purchaser shall pay for the breeding stock or offspring _by way of cheque or other process 
of payment that is made payable to the breeder association and that identifies the breeder. 

( 4.1) Where a breeder sells breeding stock purchased on behalf of a breeder association, the proceeds 
·from the sale are to be applied in priority of payment; 

(a) first to any advance used to purchase the breeding stock; and 

(b) second to the breeder in accordance with any breeder agreement. 

(5) Subsections (3), (4) and (4.1) do not apply to breeding stock or offspring of those breeding stock ifthe 
breeder association has transferred ownership of the breeding stock o_r offspring to the breeder and is8ued 
a signed transfer of ownership form respecting that transfer to the ·breeder. 
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came together in 1994 and formed a cattle producer's association, namely Valley Beef Producers Co-operative Ltd. 
The Co-operative then applied for a ministerial loan guarantee in relation to a loan ·it planned to obtain from the 
Bank of Montreal for the purpose of acquiring .. breeding stock for the use and benefit of its memberS. The guarantee 
was granted in April of 1994 and, in reliance thereon, the Bank of Montreal undertook tg loan the Co-operative up 
to $350,000 for this purpose, with the Minster agreeing to guarantee repayment of25% of the loan. 

12 The Bank's undertaking took the form of a line of credit, allowing Valley Beef Producers Cooperative to 
draw down funds at the behest of a producer member for the purpose of paying the purchase price of breeding 
stock bought by that member in the name of the Co-operative. The line of credit was secured in a variety of ways, 
including by agreement between the Bank and the Co-operative in which the latter granted the Bank a security 
interest in the livestock purchased under the. program. This security interest, obtained under section 427_ of the 
Bank Act,[FN5] extended to all such livestock, present and future, including new purchases,. substitutions, and 
natural increases. In the event of default by the Co-operative (and of payment by the Minister to the Bank pursuant 
to the · guarantee), the Minister was subrogated to the security rights of the Bank in accordance with section 57 of 
The Farm Financial Stability Act. 

13 With. these financing arrangements in place, Valley Beef Producers Co-operative obtained funds from the 
Bank from time to time for the intended purposes and in accordance with the scheme of the statute and the 
regulations. 

14 This is how the Co-operative came to have title to the cows and calves in question. In January of 1999, 
Margaret Hayes, a breeder member, bought 25 pregnant cows in its name for $25,000, having fust notified it of her 
intention to do so as required by the Regulations. The Co-operative, having been notified of the purchase, drew 
upon the line of credit and paid for the cows, which then were branded with its brand. At the same time, it entered 
into a Breeder Agreement with Ms. Hayes under which she formally assumed possession of the cows on paying 
$2,500 into the. Assurance Fund. 

15 By the terms of the Breeder Agreement (in which the Co-operative was identified as the "Association"), she 
agreed: 

(a) to accept the cows for growing or finishing in accordance with the terms of the Agreement and the 
provisions of each of The Farm- Financial Stability Act and The Cattle Breeder Associations Loan 
Guarantee Regulations, 1991; 

(b) to accept them at a cost to her of $25,000, to be repaid by her according to the Act and the Regulations 
, acknowledging that the Association owned the cows and their offspring until sold and that she had no 
right to use them as collateral or ~o encumber them in any way; · 

( c) to feed and maintain the cows and their offspring, and to ready the offspring for market, for no fee 
"until all loans, including interest, made by the lender [Bank of Montreal] to the Association for the 
purchase of the breeding stock have been paid in full"; 

( d) to obtain the approval of the Association before moving the cattle, to brand the offspring with its 
brand, and to notify the Association of any deaths or illnesses, for which she was to bear the financial 
burden; 

( e) to notify the Association "when any breeding stock or offspring are to be sold, and to ensure that all 
proceeds from the sale of any of the breeding stock or their offspring are paid directly to the Association"; 
and ------------------·---------
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(f) to indemnify the Association .for any money owed by the Association to the lender as a result of any 
loans taken by the Association to purchase the breeding stock pursuant to the Act. 

16 For its part, the Association agreed to "pay the Breeder that part of the net amount received by tlie 
Association from the sale of the breeding stock and their offspring which exceeds the amount owing to the lender 
for which the Breeder has indemnified the Association under a) this and similar agreements; b) this breeder 
agreement; and c) other costs as specified in the regulations." 

17 On top of this, the parties agreed that in the event of breach by Ms. Hayes of her obligations, or of her 
becoming insolvent, the Association could enter upon her land, take possession of the cows and their offspring, and 
sell them 

18 The cows, and later· their offspring, were branded with the mark of the Co-operative, a mark registered under 
The Animal Identification Act, which provides in section 15 that the presence of a registered mark on an animal is 
primafacie proof that the animal is owned by the person in whose name the mark is registered 

19 All of this, then, formed the basis for the competing -claims of Farm Credit Corporation and Valley Beef 
Producers Co-operative to the proceeds of sale of the cows and calves. In consequence of the competing claims, 
the proceeds were placed in trust pending resolution of the dispute and Farm Credit Corporation applied by Notice 
of Motion to the Court of Queen's Bench under section 66 of The Personal Property Security Act, 1993 for an 
order declaring that the Corporation was entitled to the money. It might be noted neither the Bank of Montreal nor 
the Minister of Finance was named as a party to the application. Nor did Farm Credit Corporation serve the Notice 
of Motion on either of them. 

IL The Decision Under Appeal 

20 On hearing the application, Mr. Justice Klebuc took the view the competing claims did not amount to a 
competition between an owner and a secured party but between two secured parties, Valley Beef Producers 
Co-operative and Farm Credit Corporation. In his view, both had a "security interest" iri the cows and calves and 
the proceeds of their sale within the meaning and scope of The Personal Property Security Act, 1993. His view, as 
it pertained to -the Co-operative, was based on the transaction between the Co-operative and Ms. Hayes and on the 
provisions of each of subsection 3(1) and section 4(a) of The Personal Property Security Act, 1993, which read 
thus: · 

3(1) Subject to section 4, this Act applies: 

(a) to every transaction that in substance creates a security interest, without· regard to its form and 
without regard to the person who has title to the collateral; and 

(b) without limiting the generality of clause (a), to a chattel mortgage, conditional sale, floating 
charge, pledge, trust in4enture, trust receipt, or to an assignment, consignment, lease, trust or transfer 
of chattel paper that secures payment ,or performance of an obligation. 

4 Except as otherwise provided by this Act or the regulations, this Act does not apply to: 

(a) a lien, charge or other interest given by statute or rule oflaw. 

21 TUrning first to the application of section 4(a), Mr. Justice Klebuc held that the interest of the Co-operative 
did not amount to "a lien, charge, or other interest given by statute", which is to say one given by section 52 of The 
farm F]rzancial Stabi/i~~~!:!P.Jili!mente4...1'.Y.-1:~e Carr!! Breed~-As~E_iatipns Loan Guarantee Re8J:!!~tj_ons, 
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22 He expressed the view section 15 of The Animal Identification Act merely provides that the presence of a 
registered brand on an animal constitutes prima facie proof of the fact the animal is owned by the person who 
registered the brand. This section, he added, "does not purport to deal with the creation of liens, charges or other 
interests in the manner submitted by Valley Beef." Nor, he said, does The Farm Financial Stability Act purport to 
do so: · 

[19] ... Its requirement that legal title remain with the breeder- association and that the proceeds of sale 
are to be paid to the breeder association are insufficient to create a lien or charge outside the scope of the 
PPSA, in my view. If such generai language were sufficient, the number of security transactions qualifying 
for exemption under s.4(a) would undermine the usefulness of the PPSA as a securitization code. 

23 With that, he turned to the application of subsection 3(1) of The Personal Property Security Act, 1993, noting 
that it was the substance, not the form, of the Breeder Agreement that governed the determination of whether it 
created a "security interest" in favour of the Co-operative within the meaning of the Act. With this and subsection 
2{l)(qq) of the Act in mind (which at the centre of it defines the term security interest to mean "an interest in 
personal property that secures payment or performance of an obligation''.), he concluded that the transaction served 
to create a security interest in the cows and calves and the proceeds of their sale in favour of the Co-operative. As 
he saw it, the Breeder Agreement gave rise in substance to a lender-purchaser relationship between the 
Co-operative and Ms. Hayes and served to secure repayment by her of the money borrowed by the Co-operative for 
the purpose of buying the cows for her benefit. 

24 His analysis extended beyond this, but this was the basis for his c9nclusion that the transaction between the_ 
Co-operative and Ms. Hayes fell within the scope of subsection 3(1) of The Personal Property Security Act, 1993. 

25 In consequence, he decided that Valley Beef Producers Co-operative was a secured party under The Personal 
Property Security Act, 1993 and that its security interest was subordinate to that of Farm Credit Corporation 
because the Corporation's security interest had been perfected by registration under the Act, while the 
Co-operative's had not. Hence, he held that Farm Credit Corporation, rather than Valley Beef Producers 
Co-operative, was entitled to the proceeds of sale of the cows and calves. -

26 In the course of determining the competing claims to the proceeds, Mr. Justice Klebuc ·rejected a plea by 
Valley Beef Producers Co-operative that he not order payment of the proceeds to Farm Credit Corporation because 
its security interest was subordinate to that of the Bank of Montreal. This plea was based on affidavits filed by the 
Co-operative, including an affidavit sworn by an employee of the Bank. The affidavits established: (a) that the 
Bank held a security interest in. the' cows and calves under section 427 of the Bank Act; (b) that the Bank had frozen 
the Co-operative's line of credit in consequence of the latter's default. in paying the proceeds of sale to the Bank; 
and ( c) that the Bank intended to seize the Co-operative's Assurance Fund to satisfy payment. 

27 Based on -this, the Co-operative maintained that the proc~eds should go to the Bank, not Farm Credit 
Corporation, and that, if they were paid to the latter, the Co-operative's ability to carry on would be seriously 
impaired because it would not then be able to meet its obligations to the Bank. 

28 The Bank, however, had not been named as a party to the- application or been served with-notice thereof, so 
Mr. Justice Klebuc declined to consider the priorities between its security interest and that of Farm Credit 
Corporation. "The Bank is not before the Court", he said. "Therefore it would be inappropriate to deal with 
whether its security takes priority over FCC's." 
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and calves be paid to it on expiry of all appeal periods. The appeal served to stay execution of the order, so the 
proceeds of sale remain in trust pending the outcome of the appeal. 

ID. The Appeal 

A. The Grounds of Appeal 

30 Valley Beef Producers Co-operative appealed on the principal grounds_ Mr. Justice Klebuc erred in 
concluding: 

1. that the transaction between the Co-operative and Ms. Hayes gave rise to a security interest in the 
Co-operative in the cows and calves and the proceeds of their sale within_ the contemplation of subsection 
3(1) of The Personal Property Security Act, 1993; and 

2. that the interest of the Co-operative in the proceeds of sale was subject to The Personal Property 
Security Act, 1993, notwithstanding the provisions of section 4(a) of this Act and the provisions in issue of 
each of The Farm Financial Stability Act, The Cattle Breeder Associations Loan Guarantee Regulations, 
and The Animal Identification Act. 

The Co-operative also appealed on a third ground: 

3. That Mr. Justice :klebuc erred in concluding it was inappropriate to determine the priorities between the 
security interests of Farm Credit Corporation and the Bank of Montreal, and in ordering the proceeds of 
sale be paid to the Corporation despite the Bank's interest. 

B. The Basis for The Appeal and its Determination 

31 Given the newness of The Court of Appeal Act, 2000[FN6] - it came into force on November Pt, 2000 -
and the place standards of appellate review are coming to occupy, it is fitting to consider in greater detail than 
usual the provisions of the Act having to do with the appeal and its determination. 

32 There is a sense among members of the Bar ' of the Province that the role of the Court is on the wane, that the 
Court will not or cannot address appeals as robustly as it once did. The concern, which seems to have been 
mounting over the last several years, stems from what are nowadays referred to in increasingly comprehensive 
terms as the "standards of appellate review", a continually evolving set of uniform, national standards governing 
the determination of issues of fact and questions of law raised before the Court on appeal. It behoves us to 
recognize this concern and to address it. 

33 It is best addressed analytically, on the basis of the statutory powers specifically conferred on the Court by 
the legislature. To some extent these standards are evolving not on that basis, but on the basis of general policy 
considerations. Such considerations are intrinsically controversial when at large "for every such policy considertion 
there is a countervailing one" and are potentially capable of derogating from legislative policy. For example, it is 
said as a matter of general policy that finality is an important aim of litigation and hence "an appellate court must 
not substitute its views for the views of the trial judge according to what the. appellate court thin)cs the evidence 
establishes on its view of the balance of probabilities": Housen v. Nikoldisen,[FN7] citing with approv~l 
Underwood v. Ocean City Realty Ltd. [FN8] Yet, The Court of Appeal Act, 2000 provides in section 14 that this 
Court is not obliged "to adopt the view of the evidence taken by the trial judge, but the court shall act on its own 
view of what the evidence proves .... " · 

?..1__ Th~_p_oint is that in addressil!g the adjudicative :framework pertaining ~o appeal we must be mindful of the 
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provisions of the governing statute and the legislative policy they reflect, and mindful, too, of the primacy of 
legislative policy. Unlike the business of judicial review founded on the prerogative writs, which is rooted in the 
common law and where judici"al policy choice abounds, the business of appeal is rooted in statute, where 
legislative policy choice governs. So, as this adjudicative framework, expressed in terms of standards of review, 
continues to evolve it is incumbent upon us to see to it that it does so in conformity with legislative policy and not 
be permitted to drift too far beyond. At the very least we must be on guard against such drift. 

35 We are reminded OD occasion that the business of appeal - the right of appeal and the jurisdiction and 
powers of appeal courts - is very much the business of statute. As noted by LaForest J. in Kourtessis v. Minister 
of National Revenue, (1993] 2 S.C.R.. 53 (S.C.C.) at pp. 69-70: 

[15] Appeals are solely creatures of statute; see R. v. Meltzer, [1989] 1 S.C.R.. 1764, at p. 1773. There is 
no inherent jurisdiction in any appeal court. Nowadays, however, this basic proposition tends at times to 
be forgotten. Appeals to appellate courts and to the Supreme Court of Canada have become so established 
and routine that there is a widespread expectation that there must be some. way to appeal the decision of a 
court of first instance. But it rerilains true that there is no right of appeal on any matter unless provided for 
by the relevant statute. 

36 For the most part the business of appeal in civil cases in the provinces is founded on provincial statute. Some 
federal statutes, such as the Divorce Act,[FN9] grant rights of appeal to the courts of appeal of the provinces and 
confer upon those courts associated jurisdiction and powers, but in the main it is provincial legislation that governs. 
As provincial legislation may vary from one provincial jurisdiction to another, so too the business of appeal may 
vary, including the powers of the courts of appeal. It is essential to keep this in mind, particularly in relation to the 
powers of the courts of appeal, for those powers are not necessarily uniform across the country, making it 
necessary to have regard for such statutory variations as may exist when considering the matter. Nor are the 
traditions associated with appeal necessarily the same. 

37 In Saskatchewan, the business of appeal is heavily dependent on The Court of Appeal Act, 2000 and its 
provisions pertaining to the right of appeal, the jurisdiction of the Court of Appeal for Saskatchewan, and the 
powers of the Court. The Court of Appeal Act, 2000 is the latest in a series of such enactments, the original c5f 
which was enacted in 1915, when the Court of Appeal for Saskatchewan was created.[FNlO] The historical 
foundations of the Act merit brief comment, for some of its provisions fall to be understood in that context.[FNl 1] 

38 The original was founded in turn and in significant part on The Judicature Act, S.S. 1909, c. 52 (ss. 24 to 29); 
The Supreme Court of Judicature Act, 187 3 (36 and 37 Viet., c. 66, ss. 4, -18 and 19) as amended from time to time 
to January 1, 1889); and the Rules of The Supreme Court, 1883, Order 58. The Supreme Court of Judicature Act, 
1873 created the Court of Appeal in England and provided generally for its jurisdiction and powers. Order 58 of 
the Rules of the Supreme Court, which had the force of law, clothed the Court with more specific powers in 
relation to appeal. The Saskatchewan Court of Appeal was created and empowered along these lines, and The 
Court of Appeal Act, 2000 still reflects these historical foundations, as did its predecessors. Indeed, these 
foundations constitute an important part of the external context in which the Act was passed and serve as guiding 
lights, as it were, when it comes to understanding several of its provisions, especially those concerning the right of 
appeal and the powers of the Court. 

39 Hence, we still rely in this Province, day in and day out, on The Annual Practice, or the "White Book" as it is 
sometimes referred to. We do so because, given ·its common origins, the business of appeal in this Province 
remains similar, even identical in many respects, to what it was, and continues to be, in England. While the 
business is subject to difference here or there by reason of particular provision in one or another of the two 
jurisdictions, The Annual Practice remains a major source of traditional reference in matters concerning appeal in 
this Province. - ·---------
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40 Order 58 of the Rules of The Supreme Court, 1883, contained two rules of.particular significance, rules 1 and 
4. Rule 1 stated that "all appeals to the Court of Appeal shall be by way of re-hearing", and rule 4 provided, among 
other things, that the Court "shall have the power to draw inferences of fact and to give any judgment and make any 
order which ought to have been made, and to make such further or other order as the case may require." Order 58, 
it should be noted, pertained only to appeal, a statutory construct. Hence it did ' not apply to an application for a 
new trial, a ~ommon law device, particularly as had to do with trial by jury, for historically all causes of action 
were tried by jury in the common law courts. An application for a new trial, founded in common law and not being 
an appeal as such, was governed by a different set of considerations than was an appeal, and by different rules, 
including the rules found in Order 39.[FN12] The distinction remains significant, for it is still reflected in current 
law. · 

41 The point is that in these sources, and this is especially so of R.S.C., 0. 58, lies a good deal of the external 
context in which several provisions of The Court of Appeal Act, 2000 were enacted, including those conferring 
power upon the Court. The interpretation of these provisions is, of course, driven to some extent by that external 
context. 

42 It is also driven, no less than is the interpretation of any other enactment, by The Interpretation Act, 1995. 
[FN13] Sections 9 and 10 of this Act provide as follows: · 

9 (1) Every enactment shall be interpreted as always speaking. 

(2) Where a provision in an enactment is expressed in the present tense, the provision applies to 
circumstances as they arise. 

10 Every enactment shall be interpreted as being remedial and shall be given such fair, large and liberal 
construction and interpretation that best ensure the attainment of its objects. 

43 What section 10 tells ·us, in imperative terms, ~s that the provisions of The Court of Appeal Act, 2000, 
including those pertaining to both the right of appeal and the powers of the Court, are to be construed and 
interpreted liberally to the end of fulfilling their legiSlative objectives or, to put it another way, to the ultimate end 
of implementing the legislative policy they reflect. 

44 There is a distinct tendency in the writings and in the case law concerning appeal -- this is especially true in 
relation to the powers of the Court - to have regard for general policy considerations, as for instance in Standards 
of Review Emplayed by Appellate Courts[FN14] and Housen v. Niko/aisen, cited earlier. To the extent this is. 
appropriate to the construction and interpretation of the provisions of The Court of Appeal Act, 2000, we must not 
lose sight of the primacy of legislative policy, nor fail to appreciate that such general policy considerations may 
detract from the policy of the Act, even conflict with it, and thus serve to diminish the effectiveness of the powers 
of the Court and hence the effectiveness of the right of appeal. It is here where the concern of the Bar is rooted. 

45 The principal object of The Court ofAppeal Act, 2000 is to confer and give effect to rights of appeal. These 
are substantive rights of major importance to persons who find themselves before the courts and tribunals of the 
Province. It is often said that a right without a remedy is no right at all, a point that underscores the importance of 
the relationship between the right of appeal and the remedial powers of the Court. As the effectiveness of those 
powers ebbs or flows, so too does the effectiveness of the right of appeal, for the right is no more effective than the 
capacity of the Court to act upon it. And above all it is the object of the right of appeal that should command our 
attention. 

~ Wi~ this in min~_let us tum more precisely ~ the business of appeal founded on The Court of Appeal Act, 
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2000: To (a) the right of appeal; (b) the jurisdiction of the Court of Appeal for Saskatchewan; (c) the powers of the 
Court; and ( d) the standards of review suggested by the Act, particularly as they pertain to an appeal such as this. 
This is an appeal, taken in exercise of an unlimited right of appeal, of a decision of a Queen's Bench judge in 
chambers made on the basis of affidavit and viva voce evidence and in the exercise non-discretionary powers. 

(a) the right of appeal 

47 The Court of Appeal Act, 2000 provides - and this is new - that an appeal lie~ from a decision of the 
Court of Queens Bench or a judge of that court. This appears in subsection 7(2)(a), under the heading Right of 
Appeal, and serves to remove the obscurity that earlier prevailed.[FN15] The subsection reads thus: 

7(2) Subject to subsection (3) and section 8, an appeal lies to the court from a decision: 

(a) of the Court of Queen's Bench or a judge of that court; 

(3) If an enactment provides that there is no appeal from a decision mentioned in subsection (2) or confers 
only a limited right of appeal, that enactment prevails. 

48 Section 8, to which subsection 7(2) is subject, requires leave to appeal 'in relation to interlocutory decisions of · 
the Court of Queen's Bench, a matter of no concern to this appeal, except as it demonstrates that the legislature has 
chosen on policy grounds to constrain the right of appe;tl in relation to such decisions. Subsection 7(3) 
demonstrates the. same thing. On occasion the legislature has chosen to completely preclude ?-ppeal, as it did in The 
Trade Union Act.[FN16] On other occasions it chose to partially preclude appeal, as it did in The Water Appeal 
Board Act,[FNl 7) which provides for appeal only to the Court of Queen's Bench. And on still other occasionS it 
chose to limit the right of appeal to a question of law alone, as it did in section 43 of The Small Claims Act.[FN18J 
These are but examples of enactments to which subsection 7(2) is subject by reason. of subsection 7(3), examples 
that reflect legislative policy choices of one kind or another, either denying appeal or limiting the right of appeal in 
some way. As we must respect these policy choices, so too must we respect the policy choice to confer an 
unlimited right of appeal. 

49 And that is what subsection 7(2)(a) comes 'down to when not subject to section 8 or subsection 7(3). It 
confers an unlimited right of appeal upon a party to a proceeding in the Queen's Bench. This is a substantive right 
of the person, the scope of which extends to every component of the decision subject to the right. ·rn considering 
the scope of the right, as well as its object, it might be well to remind ourselves .that Queen's Bench judges, when 
called upon to decide a dispute, are basically called upon to perform three tasks: 

(i) to find the facts material to each of the elements of the cause of action, having regard .for the evidence 
and the weight of the evidence bearing upon eac~ of those elements, for the nature of the burden of proof, 
and for the location of the onus of proof; 

. . 
(ii) to identify the governing law, including the selection, the construction, and, if required, the 
interpretation of the law; and 

(iii) to apply the governing law to the facts as found and to exercis~, when appropriate, judicial discretion. 

As was said inFencottv. Muller (1983), 152 C.L.R. 570 (Australia C.A.), at 608: 

____ _Ihe _.!!Q~9ue an~-essential_fJ!J:i.~tion _of _!!le ju~~!_aj__power _Lt!!~ue!ling of such .!=Onti:9versies by 
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ascertainment of the facts, by application of the law and by exercise, where appropriate, of judicial 
discretion. 

SO These, then, are the fundamental components. of all judicial decision-making, and the judges of the Court of 
Queen's Bench, as highly trained and competent as they are as superior court judges, may oli occasion fail in 
relation to one or more of them, or fail on the whole to pronounce such judgment or make such order as the 
quelling of the controversy calls for. This is why the legislature created the right of appeal found in subsection 
7(2)(a), when subject to no legislative limit: To provide parties to proceedings in the. Court of Queen's Bench with 
the most comprehensive and effective means of redress possible in relation to such failures. That is the object ·of 
the right, the attainment of which we are bound to strive to achieve when construing and interpreting the provisions 
of the Act concerning the right, bearing in mind the right of appeal is subject no llinit except such as may be 
justifiably implied in keeping with the canons of construction. 

51 This is the nature of the right of appeal in this case. The Personal Property Securi"ty Act, 1993, pursuant to 
which the decision under appeal was made, confers a right of appeal in subsection 66(2) in .unlimited terms: "An 
appeal lies to the Court of Appeal from an order, judgment or direction of a court made pursuant to this Act." That 
being so, the legislature is to be taken as having intended the right to extend to every component of the impugned 
decision. 

52 The right of appeal conferred by subsection 7(2)(a), when not subject to legislative limit, is augmented by 
section 13, which has been in existence since the inception of the Court of Appeal for Saskatchewan:[FN19] 

13. Where issues of fact have been tried, or damages have been assessed, by a trial judge without a jury, 
any party is entitled to move against the decision of the trial judge, by motion for a _new trial or otherwise: 

(a) within the same time that is allowed in cases of trial or assessment of damages by a jury; and 

(b) on the same grounds, including objections· against the sufficiency of the evidence, or the view of 
the evidence taken by the trial judge, that are allowed in cases of trial or assessment of damages by a 
jury. 

53 The general nature, genesis, and object of this section merit comment, though only basic comment, given the 
makeup of the appeal in this case. 

(i) the general nature anc;l genesis of section 13 

54 To some extent the section has been rendered superfluous by other provisions of the Act, but still it serves to 
add to the scope of the right of appeal under discussion. 

55 "It should be noted that the section, which is to be taken as "always speaking" as required by section 9 of The 
Interpretation Act, 1995, addresses two matters aside from damage assessments: (a) issues of fact tried by a trial 
judge without a jury; and (b) the grounds upon which a party is entitled to move against the judge's 9-ecision. 

. . 
56 The explanation for this lies in the origins of The Court of Appeal Act, 2000 to which we earlier referred. We 
should not like to see counsel put to the trouble of having to look to these origins, which may be found in The 
Annual Practice, particularly the 1915 and 1929 editions. Modem practice should no longer require this. Reference 
to the latest editions of The Annual Practice should suffice. But having said that, the import of section 13 can only 
be understood in its historical context. · 

~_]!._is ~eces~!!Y__!!> delv~ de~!).: into that history, but one must QC alive to some f~!ltures of it to grasJ?. the 
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j.mport of the section. The first feature of note is that earlier referred to, namely the historical distinction between, 
on the one hand, an application for a new trial, particularly following trial by jury, and on the other hand, an 
appeal from a judgment or order, particularly following trial by judge alone. As noted earlier, the one is rooted in 
common law, the other in statute. Leaving aside its references to assessments of damages, this explains why section 
13, enacted in the context of appeal, only addresses issues of fact tried by a trial judge without a jury. 

58 By virtue of R.S.C., 0. 58, an appeal was conducted along the lines of an appeal as we now know it, though 
by way of notice of motion. The appeal was by way of re-hearing and the Court of Appeal in England was 
empowered to give such judgment or make such order as ought to have been made in the first instance. That being 
the nature of the appeal and the power of the Court, the Court was also empowered to take its own view of what the 
evidence proved and to draw its own inferences. 

59 Applications .for a new trial were governed by R.S.C., 0. 39. In the case of an application following trial by 
jury, the application had expressly to be supported by such grounds as could lead to a new trial. Typically, then, the 
grounds consisted of: (i) misdirection; (ii) improper admission or rejection of evidence; (iii) a verdict that was 
against the weight of the evidence; or (iv) a fatal failure of process. It is in the third of these where the importance 
of the point lies. A new trial could be ordered only if the evidence was so weak as to lead to the conclusion that the 
verdict. was one which no jury, viewing the evidence reasonably, could properly have reached. The verdict had 
greatly to be against the evidence to induce the Court to 'disturb it. Beneath this, of course, lay the driving 
considerations of the right to trial by jury and the peculiar and exclusive province of the jury in relation to issues of 
fact. 

60 In brief compass, this explains why section 13 addresses, in the case of appeal from a decision of a judge 
alone, the grounds upon which an apPellant is entitled to appeal, stating that a party is entitled to do so: 

(b) on the same grounds, including objections against the sufficiency of the evidence, or the view of the 
evidence taken by the trial judge, that are allowed in cases of trial or assessment of damages by a jury. 

61 All of this is but a thumbnail sketch of the genesis of section 13, but it should thro.w sufficient light on the 
subject to appreciate the obJect of the section. -

(ii) the object of section 13 

62 With the foregoing in mind, one may better appreciate, perhaps, the intention of the legislature in providing 
that a party dissatisfied with a decision of a judge without a jury is entitled "by motion for a new trial or otherwise"· 
to move against the decision on the same grounds, "including objections against the sufficiency of evidence, or the 
view of the evidence taken by the trial judge, that are allowed in cases or assessments of damages by a jury." The 
significance of the point fies in the highlighted words, which constitute a further ground upon which a party is 
entitled to appeal whenever issues of fact have been determined by a judge without a jury. 

63 Thus the object of the section may be seen to lie in expanding the scope of the groUn.ds upon which a party is 
entitled to object in relation to issues of fact tried by judge alone. The grounds extend not only to objections to "the 
sufficiency .of 

0

the evidence"' as in the case of issues of fact tried by a jury, but also to "the view of the evidence 
taken by the trial judge," in the case of issues of fact tried by a judge sitting without a jury. The latter constitutes 
one of the principal objects of the section and suggests that decisions of judges are not to be treated as the 
equivalent of jury verdicts. 

64 To the extent some of this still remains obscure, that obscurity may fall away in the consideration of the 
powers of the Court, which we shall shortly come to, especially the powers found in section 14, which tie into this. 
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65 Alongside the right of appeal conferred by section 7(2)(a), and augmented by section 13 when unlimited, 
exist the jurisdiction and powers of the· Court. They are engaged, of course, once the right is exercised. Obviously, 
the jurisdiction and powers exist to the end of giving concrete and meaningful. effect to the right, a right of the 
person which has first and foremost to do with relief from error or deficiency, if such be found, in the decision 
affecting that person. As an outgrowth of this, the exercise of the jurisdiction and powers of the Court naturally 
leads to the development of the law at the instance of the Court, whether as a result of stating and applying 
common law or interpreting and applying statutory or constitutional law. But before anything else, the Court of 
Appeal for Saskatchewan is a court of error, so to speak, charged with the first instance duty of acting upon the 
person's right of appeal in accordance with the scope and object of that right and in accordance with the 
jurisdiction and powers of the Court. 

(b) the jurisdiction of the" Court 

66 The Court of Appeal Act, 2000 streamlines the Court's jurisdiction, which had earlier been expressed in much 
more detailed terms by reference to its historical basis. The Act confers jurisdiction of varying types, including 
original and appellate jurisdiction. So far as this case engages its jurisdiction, the matter is provided for in section 
10: 

10. The court has appellate jurisdiction in civil and criminal matters where an appeal lies to the court, with 
any original jurisdiction that is necessary or incidental to the hearing and determination of an appeal. 

67 It is this, of course, in conjunction with the right of appeal, that enables the court (i) to take cognisance of the 
matters placed before it for decision by persons exercising their right of appeal and (ii) to decide those matters in 
accordance with the powers conferred upon the Court. It is not necessary at present to examine the full import of 
this provision, though it should be noted that the section confers not only appellate jurisdiction, but any original 
jurisdiction that is necessary or incidental to the hearing and determination of the appeal. 

(c) the powers of the Court 

68 To the extent we are here concerned with them, the powers of the Court are found in the main in sections 12 
and 14 of The Court of Appeal Act, 2000, headed respectively Powers of the court and Powers of court re evidence. 

12(1) On an appeal, the court may: 

(a) allow the appeal in whole or in part; 

(b) dismiss the appeal; 

( c) orde!-" a new trial; 

( d) make any decision that could have been made by the court or tribunal appealed from; 

(e) impose reasonable terms and conditions in a decision; and 

(f) make any additional decision that it considers just. 

14. On an appeal from, or on a motion against, the decision of a trial judge or on any rehearing, the court 
·----i~ot obliged t<?_~t a new trial or to a.9...9.P.LJ:he view of the evidence taken by the trial ju.Qg_~ but the 
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court shall act on its own view of what, in its judgment, the evidence proves, and the court may draw 
inferences of fact and pronounce the decision that, in its judgment, the trial judge ought to have 
pronounced. 

69 Let us consider these sections in turn, beginning with subsection 12(1). 

70 This is a new provision. The legislature, in empowering the Court of Appeal for Saskatchewan as it did in 
subsection 12(1) could hardly have expressed itself fu. broader terms, evincing an intention to fully empower the 
Court to take such steps in respect of-the decision .under appeal as occasion requires. In the main these powers are 
by nature remedial, in the sense their object is to empower the Court to redress error or deficiency in relation to the 
resolution of the controversy in the first instance with a view to setting matters right. 

71 Again, we are bound to construe and interpret these and other provisions of the Act bearing upon the powers 
of the Court toward the end of achieving their objects, and ultimately and most importantly of achieving the object 
of the right of appeal when subject to no statutory limit. 

72 _ Power -is one thing, of course, the basis for its exercise another. Which brings us to section 14. As with 
section 13, the general nature of this section, along with its origins, import, and object, bear comment, though once 
again only basic comment. Full consideration of sections 13 and 14 are not called for in this case, since the case is 
essentially concerned with the judge's identification and application of the governing law. Nevertheless, a basic 
consideration of section 14 throws some light on what the legislature had in mind generally in empowering the 
Court as it did in subsection 12(1). 

(i) the origin and general nature of section 14 

73 Section 14, along with section 13 ~o which it is obviously tied, has also existed since the inception of the 
Court of Appeal for Saskatchewan in 1915[FN20] and has the same general origins. It, too, is addressed only to 
"the decision of a trial judge", thus excluding jury verdicts. While section 13 goes to tlie scope of the right of 
appeal when issues of fact ~ave been tried by a trial judge without a jury·- entitling a party to object on the 
ground, among others, of "the view of the evidence taken by the trial judge" - section 14 goes to the scope of the 
Court's powers and the basis for their exercise, relieving the Court of any obligation to "adopt the view of the 
evidence taken by the trial judge" and empowering the Court, among other things, to "act on its own view of what, 
in its judgment, the evid,ence proves." Section 14 is concerned with issues of fact, as is section 13, but it extends 
beyond this, inasmuch as it goes on to empower the Court to pronounce judgment, which entails the application. of 
law to fact once properly established. All of this, of course, dovetails with the notion of appeal by way of 
re-hearing. 

74 As with section 13, the origins of section 14 are by no means unimportant to its interpretation and it, too, is to 
be interpreted "as always speaking" as required by section 9 of The Interpretation Act, 1995. It is not as though 
section 14 is defunct, then, or to be treated as some vestigial organ. 

75 The section consists of two parts. 

76 The first provides that "the court is not obliged to grant a new trial or to adopt the view of the evidence taken 
by the trial judge, but the court shall act on its own view of what, in its judgment, the evidence proves." As noted 
earlier, this is tied to that portion of section 13 which entitles an appellant to appeal on the ground, among others, 
of "the view of the evidence taken by the trial judge." This part of section 14 appears to have been drawn from 
English case law as it existed at the time the section was first enacted, as reflected in Coghlan v. Cumberland 
[FN21] and Monigomerie & Co. v. Wallace,.James.[FN22] case law having to do with an appeal from a decision of 
~~~-~lo~-~-~ dis~~LfrOJ!l: an gppJicatio~r a new tria[_f9ll<?wing a j~ trial. Again this sugg~sts that the 
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77 The· second provides that "the court may draw inferences of fact and pronounce the decision that, in its 
judgment, the trial judge ought to have pronounced." This was drawn form R.S.C., 0. 58, r. 4, which in material 
part provided as follows: 

The Court of Appeal shall have power to draw inferences of fact and to give any judgment and make any 
order which ought to have been made, and to make such further or other order as the case may require. 

This power, in conjunction with that bestowed by the first part of the section, clearly suggests that a decision of a 
judge is not to be taken as the equivalent of a jury verdict. Considered further, in light of the grounds stipulated in 
section 13 and the nature of appeal -- appeal being by way of re-hearing - little, if any, doubt about the matter 
can remain. 

78 It will be appreciated, then, that both parts of the section are directed to the same end: To the end, consonant 
with English law in the case of an appeal from a decision of a judge sitting without a jury, of freeing the Court from 
the strictures pertaining to a motion for a new trial following a jury verdict. 

79 Some better appreciation of this may be gained by reference to Mersey Docks. & Harbour Board v. Procter 
[FN23]: 

My Lords, it was contended on behalf of the appellants tb,at the finding of Branson J., being a finding of a 
trial judge on a question of fact, should not have been disturbed by the Court of Appeal. In my view there 
is no ground for such a contention. The duty of a Court hearing an appeal from the decision of a judge 
without a jury was clearly defined by Sir Nathaniel Lindley M.R. in Coghlan v. Cumebrland ((1898] 1 
Ch. 704], and by Lord Halsbury in Montgomerie &·Co v. Wallace-James ((1904] A.C. 74], and is no 
longer in doubt. The procedure on an appeal from a judge sitting without a jury is not governed b)i the 
rules applicable to a motion for a new trial after a verdict of a jury. In such a case it is the duty of the 
Court of Appeal to make up its own mind, not disregarding the judgment appealed from, and giving 
special weight to that judgment in cases where the ·credibility of witnesses comes into question, but with 
full liberty to draw its own inference from the facts proved or admitted, and to decide accordingly. In the 
.present case there is no question of the credibility of witnesses. The material facts, so far as they are 
known, are undisputed; and the Court of Appeal was at liberty, and indeed was bound, to draw its own 
inferences from them.[ emphasis added] 

80 The ultimate basis for this statement of the law lies in R.S.C., 0. 58, r. 4, to which we earlier referred and 
which is reflected in section 14 of The Court of Appeal Act, 2000. This case, and a related English case of equal 
but more contemporary 'significance, namely Benmax v. Austin Motor Co., (1955] A.C. 370 (U.K. H.L.), are 
referred to instructively in an article by A. L. Goodhart: Appeals on Questions of Fact, (1955), 71L.Q.R402. The 
article, it might be noted, is helpful to a fuller understanding of sections 13 and 14. 

81 Lest it be thought otherwise, this is not intended as a cottllllentary on the state of the law as it now exists, 
which remains to be considered, if not in the present case then in another, for section 14 Wµ; yet to be fully 
interpreted. This is intended primarily as a brief reference to the origins and general import of the section. 

(ii) the scope ofsection 14 

82 It may again be said that the legislature could hardly have expressed itself in broader and more clear terms in 
relation to the subject-matter of the section, empowering the court, in the case of an appeal from a decision of a 
j~~ alQ!le, to "act on its own vi~w of what, in its judgment, the evidence proves" and to "draw inferences of fact 
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and pronounce the decision that, in its judgment, the trial-judge ought to have pronounced." These powers, as they 
appeared in earlier enactments, were described by Gordon J.A., in Hallberg v. Canadian National Railway (1955), 
16 W.W.R. 538 (Sask. C.A.). at p. 544 as "the widest powers given an appellate court in Canada." 

83 Whether this remains so need not detain us, for that is not the point. The point is the scope of the powers 
entrusted by the legislature of this Province to the Court of Appeal of this Province, and the need when considering 
its powers not only to keep this section in mind but to so interpret it as best to achieve the objects of the section 
and, as always and most importantly, the object of the right of appeal when not subject to legislative limit. 

84 There is a particular aspect of the scope of the section that should be commented upon, given the nature of 
the appeal before us. The section opens with the expression "on an appeal from, or on a motion against, the 
decision of a trial judge, or on any rehearing ... " Whether this takes in a decision of a judge in chambers, in 
contradistinction to a trial judge, is arguable, but to no meaningful effect, given the breadth of both the right of 
appeal conferred by section 7(2)(a) and the powers conferred by subsection 12(1), not to mention the definition of 
"judge" in section 2. All apply to a decision of a judge in chambers, with the exception, perhaps, of the power to 
order "a new trial." If this power be taken, literally, to exclude an order for a re-hearing in chambers, even then, 
orders for such re-hearings may be made in exercise of the power conferred by subsection 12(l){t). However, since 
judges sitting in chambers are nowadays called upon to make findings of fact, usually on the basis of affidavit 
evidence but sometimes on the basis of affidavit and viva voce evidence "as was the case here" let us take section 
14 to apply equally to a decision of a"judge in chambers as to a decision of a trial judge. 

(iii) the import, language, and object of section 14 

85 It will be _readily appreciated that section 14 speaks to .a specific basis for exercising the remedial powers 
enumerated in subsection 12(1) - leaving aside that appearing in subsection 12(1)(b) - and is cast, at the outset, 
in imperative language: the court "shall" act on its own view of what the evidence, in its judgment, proves. 
Thereafter, it is cast in pennissiv.e and empowering language: the court "may" draw inferences of fact and 
pronounce the decision that, in its judgment, the trial judge ought to have pronounced. Bearing in mind the 
subject-matter of the section, the scope of the right of appeal conferred by subsection 7(2)(a) when not subject to 
legislative limit, and the components of all judicial decision-making, section 14 may be seen to be concerned, first, 
with issues of fact tried by judge alone and thence, once those issues are resolved, with the identification and 
application of the law to-the facts, for this is what pronouncing judgment entails. 

86 The section twice speaks to "the judgment" of the court, which is to say to the faculty of judgment possessed 
by the judges of the Court, saying the court shall act on its own view of what, "in its judgment" the evidence 
proves, and may draw inferences of fact and pronounce the decision that, "in its judgment", the judge of first 
instance ought to have pronouncC'.d. This engages the faculties of the judges of this Court, first, to assess issues of 
fact and, second, to assess questions pertaining ~o the construction and application of the law to the facts as 
properly established, either in the first instance or on appeal: 

(iv) some limits to section 14 

87 On the face of it, the section can be a bit deceiving, for it is subject to an implied limitation. As a matter of 
statutory interpretation - not judicial policy - the first part of the section, providing that the Court shall act on 
its own view of what, in its judgment, the evidence proves, may be seen to be subject to an inherent limitation of 
which the legislature is to be taken to have been cognizant, having regard for the external context in which the 
section was enacted. This has to do with the point made by the House of Lords in Mersey Docks & Harbour Board 
v. Procter, cited earlier. Judges - trial judges as well as chamber judges before whom viva voce evidence is 
adduced - must on occasion determine the truthfulness of a witness's account of events, particularly when it is at 
~~-'!'d~at ~ anoth~!!!e~ing the -i~~E!ust on __ ~£1!_2£'?asig_ns _ass~~_the sre_dibilJ!Y. of the witne~s or 
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witnesses. Because this depends so heavily on seeing and hearing the witnesses, and the impressions they leave 
upon the judge, the judge of first instance is uniquely positioned to make these assessments. Certainly, the judge is 
far and away better able to do so than are the judges of this Court who, not having had the advantage of observing 
the witnesses, have only a limited capacity to bring their faculty of judgment to bear on such assessments. 

88 This implicitly calls for a measure of deference on the part o.f the judges of this Court when considering what 
the evidence proves, as recognized in Mersey Docks and Harbour Board. Lest it be thought otherwise, this is not 
inconsistent with section 10 of The Interpretation Act, 1995, for the object of neither an unlimited· right of appeal 
conferred by subsection 7(2)(a) of The Court of Appeal Act, 2000, nor any of the powers conferred on the Court to 
act on that right, extends to the unworkable. The point of this is illustrated by Long Lake School Division No. 30 v. 
Schatz,[FN24] a decision of this Court, and Lensen v. Lensen,[FN25] a decision of the Supreme Court of Canada. 
It is unnecessary to the case at hand to take up the full effect of these decisions on section 14 qf the Act - again 
that is best left for an occasion requiring it - but two things might be said of them. First, each of them was 
centrally concerned on appeal with a finding of fact by a trial judge based in critical part on the trial judge's 
assessment of the credibility of witnesses. That is where the ratio of each of the decisions lies. Second, neither can 
be taken to have effectively read out of existence section 14. That would be quite beyond the pale. 

89 With all of the foregoing in mind,. let us turn to the .subject of standards of appellate review. 

(d) the standards of review suggested by the Act 

90 . Since this is an appeal from a decision of a Queen's Bench judge in chambers made on the basis of affidavit 
and viva voce evidence and in the exercise of non-discretionary powers, we shall focus in the main on the standards 
applicable to such decisions. 

91 What we are centrally concemt;d with is the basis upon which the legislature intended the Court should 
exercise the remedial powers conferred on it by section 12(1) of the Act, and more specifically with the intention of 
the legislature where a party, in exerdse of an unlimited right of appeal conferred by subsection 7(2)(a), takes issue 
with a chamber judge's decision on the ground of: (i) the judge's identification of the governing law and (ii) the 
judge's application of that law to the facts of the case. 

92 Unlike the situation pertaining to issues of fact determined by a judge alone, to which section 14 is expressly 
addressed, the basis upon which the Court is to exercise its subsection 12(1) powers when issue be taken with the 
judge's identification or application of the governing law is largely left to implication. The :j:irst line of implication, 
which stems from the object of the right of appeal, is that the legislature intended the Court to exercise these 
powers if satisfied of material error of law or material deficiency in respect of the decision under appeal. The 
second, which stems from the intrinsic nature of the subject, is that the legislature intended the judges of the Court, 
when called upon to determine if such error or deficiency exists, to exercise. their faculty of judgment, which is to 
say their trailled and experienced faculties of identifying the governing law and of applying it to a body of fact 
properly established. 

93 In cases such as this, then, the powers found in subsection 12(1) fall to be invoked as occasion requires and 
the Court sees fit in the exercise of its faculty of judgment Having regard in particular for an unlimited right of 
appeal and its import, it behoves us in settling the basis for the exercise of these powers to be careful not to unduly 
circumscribe that right by unduly circumscribing the very thing upon which it effectively depends, namely the 
capacity of the Court to exercise its faculty of judgment. 

94 As remarked upon earlier, it has become commonplace to refer to the adjudicative framework of appeal in 
terms of "standards of review." This expression is now very much a part of the lexicon of the law, but test it lull us 
!!J.to u¥sconcep!j.on it Iajgl!t be_ well to recall that appeal _i!!_ thiij)!risdiction is still by way of re-hearin__g_ "not retrial, 
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it should be emphasized, but re-hearing on the record, including the record as it may be supplement on appeal by 
fresh evidence or otherwise. Incidentally, this also remains the case in England and it may be noted that the 
Supreme Court of Canada in Annable v. Coventry,[FN26] a Saskatchewan appeal, acted on this notion, as 
expressed by Anglin J. at p. 669: 

It is within the province of an appellate court and its duty, even where, as in this case, the appeal turns 
upon a question of fact, to re-hear the case and not shrink from .overruling it if, on full consideration, the 
Court comes to the conclusion that the judgment is wrong.[ emphasis added] 

95 Again, this is not intended as a commentary on present law, except to the extent that in this jurisdiction, at 
least, appeal by way of re-hearing remains the case. Not much turns on the point, perhaps, although the reasons for 
judgment tn Annable v. Coventry reveal just how far the law has since drifted despite the continuous existence of 
provisions such as those found in sections 13 and 14 of The CoW't of Appeal Act, 2000.. · 

96 · To the extent the basis for the exercise of the powers conferred on the Court is expressed in terms of 
standards of review, the standard in relation to questions of law raised on appeal for determination of the Court is 
now referred to as that of "correctness": St-Jean c. Mercier,[FN27] a recent decision of the Supreme Court of 
Canada. This is as broad as it comes, in the sense such questions are left to the unencumbered judgment of the 
Court, unencumbered that is by the response to such questions in the court of first instance. And it seems strikingly 

·clear. But even then it is not free of controversy. 

97 As is often the case in the law - too much so, as the practitioner is apt to say - what seems reasonably 
clear on its face, descends into obscurity and controversy. What is a question of law? This seems to depend on 
context. If the right of appeal be limited to a question of law alone, the tendency in the courts is to confine the 
scope of the term, though the Privy Council has recently pricked against this: Stefan v. General Medical Council. 
[FN28] If, on the other hand, the right of appeal is not so limited - if it extends to questions of law and issues of 
fact alike - the tendency is to enlarge its scope, as in St-.fean c. Mercier, cited earlier. 

98 So far as we are here concerned with it, the controversy over the scope of the term "question oflaw" turns on 
whether it encompasses -- for the purpose alone of giving effect to an unlimited right of appeal as in this case - not 
·only the judge's identification of the law but the judge's application of the law to facts once properly established. 

99 This controversy, it might be said, is no less vexing to the judges of the Court than it is to counsel who appear 
before the Court. These controversies associated with the standards of review, which are essentially process 
oriented, are nowadays, and almost every day, taking up so much time and argument in advance of the merits of the 
case being reached as to· cause all of us some frustration. The sooner they are put to rest the better. The uncertainty 
in relation to th~ merits of the case is quite enough. · 

100 We are here concerned with an appeal, taken pursuant to unlimited right of appeal, of a decision of a judge 
in chambers made in exercise of non-discretionary powers. We are of the opinion that in such appeais the standard 
of review, when it comes to both the judge's identification of the law and the judge's application of the law to the 
facts, properly established, is that of"correctness." Not only is this soundly based in theory, it best accords with the 
intention of the legislature, and best enures the attainment of the object of the right of appeal. That is our opinion of 
the matter. 

101 Let us elaborate. Theoretically, a question having to do with a judge's application of law to a particular body 
of established fact is best seen as a question of law, as demonstrated in: The Application of Rules: Law or Fact, 
Etienne Mureinik (the Mureinik thesis).[FN29] This is the most complete and compelling dissertation on the 
subject known to us, and we are of the opinion it should be adopted, at least in the main. Its adoption would serve, 
~ong_ other enc,ls, to brin_g~~~~~U.£~-~eeded clari~ to the_~bject,_!Yhi.~Ji te~~JQ-co¢'usion when _questio~ of 
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application of law to fact are classified as questions of mixed fact and law. Counsel are often left having to tease a 
question oflaw alone out of a question of application (when-classified as mixed fact and law), even though it is the 
judge's application of the law to facts as found that is the real concern. 

102 Having regard for the Mureinik thesis, a chamber judge's application of the law to a set of facts properly 
determined calls, theoretically, for appellate review on the test or standard of correctness, just as the judge's 
appreciation of the law does. This theoretical treatment of the matter accords with its treatment in the decision of 
the .Supreme Court of Canada in St-Jean c. Mercier, cited earlier. That case called into question a judge's 
application of a statutory provision to a particular set of facts. Speaking for a unanimous court, Mr. Justice 
Gonthier said this of a question "about whether the facts satisfy the legal tests": 

[ 49] Generally, such a question, once. the facts have been established without overriding and palpable 
error, is to be reviewed on a standard of correctness since [the requirement of the statute] is normative and 
is a question of law within the normal purview of both the trial and appellate courts.[p. 529] [emphasis 
added] · 

103 This treatment of the matter also accords with the expectations of the legislature, and incidentally with those 
of the Bar of the Province and, to a large extent, those of the litigants. Fact finding aside, if a judge of first instance 
should err, either by misconceiving or misapplying the law, the expectation is that this Court will set the matter 
right in exercise of its powers. The legislature in granting rights of appeal such as those that pertain in this case, 
and in empowering the Court as it did in subsection 12(1) and section 14 of the Act, can only be taken as having 
_intended the judges of this Court to bring their faculty of judgment to bear on such questions. It empowered the 
Court, in subsection 12(1), to "make any decision that could have been made" and, in section 14, to "pronounce the 
decision" that, in its judgment, should have been pronounced. Obviously, this entails application of law to fact. All 
of this is reinforced when seen in light of the implicit responsibility the legislature entrusted to this Court in 
relation to the law, namely its consistent acceptance and application throughout the Province. The importance of 
this notion was explained by Chief Justice Rinfret in Woods Manufacturing Co. v. R[FN30] an e,xplanation which 
this Court has had on occasion to rely. · 

104 It is difficult to find any meaningful pragmatic distinction in this context between, on the one hand, a judge's 
appreciation of the governing law and, on the other, the judge's application of that law to the facts of the case. In 
applying a rule or principle or doctrine of law a judge may, though having correctly selected and construed it, 
overlook a feature of it, or unduly enlarge or restrict its scope, or come to a conclusion inconsistent with that 
arrived at in other, essentially indistinguishable· cases. Such misapplication does as much violence to the law as 
does a misconception of it. · 

105 Moreover, the application of law to fact constitutes the final turning point in a judge's decision. This is a 
critical turning point, the product of which comes to rest in the order or judgment against which an appeal is taken. 
Hence, there is good reason to suppose the legislature intended the judges of this Court, whenever a judge of first 
instance is under a duty to do that which the law compels in the exercise of non-discretionary powers, to bring their 
unfettered faculty of judgment to bear on questions having to do with the application of the law to the facts of the 
case once properly established. _Not only is this critical to the first of the functions of Court "to correct error or 
deficiency in the particular case brought before it" it is equally important to the Court's incidental law-making 
function. The application of the law often engages this function, no less than does the construction and 
interpretation of statute or constitutional law, or the incremental development of the common law. This is why, for 
example, the application of The Charter of Rights and Freedoms is treated as giving rise to questions of law for the 
purpose of appeal. 

106 Viewed in this light, especially that of the statute, the application of the governing law to the facts of the 
caseLproperly e~blished, may bc:,i~~en to attract th~-~~- standard Qf review.~_doe§ the identification of that law, 
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107 No consideration of this subject, even as it is primarily directed toward appeals of the nature of this one, 
would be complete without further reference to the recent decision of the Supreme Court of Canada in Housen v. 
Nikolaisen, cited earlier. This is especially so because that case reached the Supreme Court on appeal from this 
Court. 

108 While much of the decision has to do with the treatment on appeal of issues of fact arising out of a decision 
of a trial judge in the context of statutory negligence, it has also to do with application of law to fact, at least in that 
context. So far as the decision has to do with the latter, the Court appears to have been divided in relation to the 
import of its .earlier decision in St-Jean c. Mercier, a unanimous decision having also to do with application of law 
to fact in the context of statutory negligence. This makes for difficulty in extracting the principle of these cases in 
respect of the point under consideration. To the extent the ratio of St-Jean c. Mercier lies in the passage taken from 
the reasons for judgment of Gonthier J. to which we earlier referred, it does not appear to have been overruled in 
Housen v. Nikolaisen, but nor d~s it appear to have been applied to the same effect.. In truth, we do not know just 
what to make of this, either in general or in·the context of The Court of Appeal Act, 2000, which did not feature in 
the decision in Housen v. Nikoliasen. In any event, and tbr better or worse, we have decided to act on what we take 
to be the ratio of St-Jean c. Mercier in relation to the point under clli!cussion. 

C. The.Sum of the Adjudicative Framework Under Consideration 

109 Having regard for those provisions of The Court qf Appeal Act, 2000 to which we have referred, let us sum 
up with a view to putting to rest, as best we can, the standards o~ review in appeals of the kind before us. · 

110 On such appeals, which is to Sa.y on an appeal taken pursuant to an unlimited right of appeal from a decision 
of a judge in chambers made on the basis of affidavit and viva voce evidence and in the exercise of 
non-discretionary powers, the standards of review the Court will employ are these: 

1. Re: Questions of/aw 

111 If objection be taken to the judge's identification of the law or the judge's application of the law to the facts, 
both will be taken as raising a question of law for the purposes of the appeal, and the Court will address each such 
question on the standard of "correctness." 

112 The judge may be presupposed - not presumed - to have correctly identified and applied the. law, 
placing the burden of persuasion on the appellant, but the appeal constitutes a re-hearing and accordingly the 
Court, in exercise of its faculty of judgment, will come to its own conclusions, independent of those reached by the 
chambers judge, in relation to the law and its application to the facts as properly established. Should the Court 
conclude the chambers judge misconceived the law or misapplied it to the facts, the Court will set the matter right 
by pronouncing such judgment or making such order as it sees fit in exercise of the powers conferred on it by the 
Act. 

2. Re: Issues of fact 

113 lt is necessary in this context to make two distinctions. 

114 First, we must distinguish between issues of primary and secondary fact for the reason the capacity of the 
Court to exercise its faculty of judgment is impliedly limited in relation to the former but not the latter. By 
"secondary fact" is basically meant an inference of fact drawn from a base of other fact already established 
CL~ fa~t"). AnQ_Qy_ "inference of fact" is J!leant no m2r~ than a purely factual inference. It does not extend to 

Copr. <CJ West 2007 No Claim to Orig. Govt Works 

http://ecarswell.westlaw.com/print/printstream.aspx?fn= _top&destination=atp&mt=LawP ... 25/03/2007 



[ 

[ 

[ 

[ 

[ 

[ 

L 
[ 

L. 

L 
L 
L 
L 

2002 SKCA 100, 36 C.B.R. (4th) 121, 218 D.L.R. (4th) 86, [2002] 11 W.W.R. 587, 
223 Sask. R. 236, 5 P.P.S.A.C. (3d) 1, 277 W.A.C. 236 

Page 29 of37 

Page28 

.the evaluation of fact against a legal standard, which amounts to application of law to fact and is to be treated as 
giving rise to a question oflaw and not an issue offact 

115 Second, and for the same reason, we must distinguish between issues of fact to which affidavit evidence 
alone may give rise, and issues of fact emanating from affidavit and viva voce evidence. 

(a) issues offact to which affidav~t evidence alone gives rise · 

116 It should seldom be necessary on appeal to object td findings of primary fact based on affidavit evidence 
alone, for ordinarily material conflict in the affidavits calls for cross-examination or the other taking of viva voce 
·evidence to the end of resolving the conflict on· that basis. Still, there are exceptions, and then there are findings of 
secondary fact, which may be based on non-conflicting affidavit evidence. · 

117 Issues of fact determined on the basis of affidavit evidence alone, unlike thos~ determined on the basis of 
viva ·voce evidence and assessments of credibility, are ndt such as to be beyond the effective capacity of the Court 
to address. A chambers judge is in no better position than are the judges of this Court to make findings or fact, both 
primary and secondary, on the basis of affidavit evidence alone. That being so, no greater measure of deference is 
called for than that pertaining to the office of the judge, who being a superior court judge may be presupposed to 
have made reasonable findings of fact, a presupposition that places the burden of persuasion on the appellant. 

118 · Mindful of that, whenever an appellant objects to a finding of material fact made by a chambers judge on 
affidavit evidence alone, the Court will determine the issue of fact on a standard of "reasonableness." If the Court, 
having considered the content of the affidavits with a view to determining what the affidavit evidence establishes in 
light of the burden of proof, should conclude the chamber judge's finding of fact is reasonable, as presupposed, it 
will not interfere. Should it conclude otherwise, or cpme to entertain serious doubt, it will make its own finding in 
place of that of the chambers judge if able to do so. 

(b) issues of fact arising out of viva voce evidence and assessments of credibility 

119 If objection be taken to findings of primary fact made by a chambers judge on the basis of viva voce 
evidence and assessments of credibility, again the court will addtess the issue on the standard of "reasonableness," 
determined on the same basis and to the same extent as otherwise, but accompanied by an appreciably higher 

· measure of deference by reason of the judge's advantage, denied this Court, of having seen and heard the witnesses. 
Accordingly, not only will the judge's primary findings be presupposed to have been reasonable, placing the burden 
of persuasion on the appellant, the appellant will have to demonstrate to the satisfaction of the Court that the 
judge's assessment. of credibility is fatally flawed, having regard not so much for the judge's impressions, which are 
largely beyond the capacity of this Court to effectively address, as for the judge's analysis of the evidence and for 
whether the judge failed to use or obviously misused his or her advantage. This is all that can be expected of the 
Court in relation to issues of fact resolved on the basis of findings of credibility, for more than that is simply 
unworkable and unintended by the legislature. 

120 This is not so, however, of findings of secondary fact, and accordingly they do not call for the same measure 
of deference. Once again, a chambers judge is in no better position than are the judges of this Court to draw 
inferences of fact, based on other facts properly established, meaning the capacity of the Court to address 
secondary findings of fact is subject to no inherent or implied limitation. Accordingly, such findings are once again 
subject to no greater measure of deference than that called for out of respect for the office of the judge, who being 
a superior court judge may be presupposed to have drawn reasonable inferences and made reasonable findings of 
secondary fact Should the Court, having determined what inferences may properly be drawn, conclude that those 
of the chambers judge were reasonable, as preSl,lpposed, it will not interfere. Should it reach the opposite 

·~<;ln<!_l~i<?.!!2_<?.!:J!e left __ ~§.~rio~ __ doi,i_!>.h_ it _will ~e i~_pW!!~!~~--.Qf_yvhat the evidence warrants in the ·~ of 
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121 These standards· of review are expressed in the context of the exercise by a chambers judge of 
non-discretionary powers. If a chambers judge should be called upon to exercise discretionary power an added 
element arises. By discretion is basically meant this: the faculty of deciding in accordance circumstances and what 
seems appropriate, reasonable, just, fair, or equitable in those circumstances. The law frequently vests judges with 
the power to exercise discretion in certain circumstances, sometimes in unbounded terms, sometimes if the judge 
finds certain requites satisfied, and sometimes within stated limits only. 

122 The exercise of such discretion as the law should afford the judge has long been subjected in this 
jurisdiction to the standard of review articulated in such cases out of this Court as Rimmer v. Ads head: [FN3 l] 

In turning to this issue [the chamber judge's discretionary !iecision to open up family law proceedings 
after default and grant leave to file a counter-petition]. it is necessary to bear in mind that the powers in 
issue are discretionary and therefore fall to be exercised as the judge vested with them thinks fit, having 
regard for such criteria as bear upon their proper exercise. The discretion is that of the judge of first 
instance, not ours. Hence our function, at least at the outset, is one of review only: review to determine if, 
in light of such criteria, the judge abused his or her discretion. Did the judge err in principle, disregard a 
material matter of fact, or fail to act jupicially? Only if some such failing is present are we free to override 
the decision of the judge and do as we think fit. Either that, or the result must be so .plainly wrong $5 to 
invite intervention on that basis. 

123 It should be appreciated that in these standards of review as a whole lies no waning of the capacity or 
willingness of the Court or act on the right of appeal to the full extent of the powers committed to it by the 
legislature. 

124 In leaving the matter, we want to say that this case does not call upon us to address the subject as it pertains 
to a decision of a judge of the Court of Queen's Bench following the trial of an action. That will have to await an 
appropriate occasion, one calling for more complete interpretation and application of sections lj and 14 in 
particular. 

D. The Anaylsis of the Grounds of Appeal 

1. Did Mr. Justice Klebuc correctly interpret and apply subsection 3(1) of The Personal Property Security Act, 
1993 in concluding that the transaction in issue created a ''security interest" in the. Co-operative within the 
contemplation of the section? 

125 To repeat, subsection 3(1) provides as follows: 

3(1) Subject to section 4, this Act applies: 

(a) to every transaction that in substance creates a security interest, without regard to its form and 
without regard to the person who has title to the collateral; and 

(b) without limiting the generality of clause (a), to a chattel mortgage, conditional ·sale, floating 
charge, pledge, trust indenture, trust receipt, or to an assignment, consignment, lease, trust or transfer 
of chattel paper that secures payment or performance of an obligation. 

126 The term "security interest", referred to in clause (a) of subsection 3(1), is defined in subsection 2(1). So, 
!221_!!!.~ the associ..!lted t~ "se~l!ti._ty~~~!De~f...l!Ild "secure<U?.l!!!Y" .. To the «!~~~this case c:_~~~ them.J!iese 
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terms are defined in clauses (pp), (nn), and (qq) to mean this: "security' agreement" means an agreement that 
creates or provides for a security interest; "secured party" means a person who has a security interest; and "security 
interest" means an interest in personal property that secures payment or performance of an obligation. 

127 As Mr. Justice Klebuc pointed out, subsection 3(l){a) requires that the substance, rather than the form, of a 
transaction must be looked to in determining if it gives rise to a security interest within the contemplation of the 
section. That being so, and given the defined meaning of the term "security interest", the critical question in issue is 
whether the substance of the Breeder Agreement served to secure payment or performance by Ms. Hayes of an 
obligation owing by her to the Co-operative. 

128 At the heart of the transaction lay an obligation by Ms. Hayes to pay the Cooperative $5,000 a year for five 
years, plus interest, to allow the Co-operative to pay down the $25,000 loan it had obtained from the Bank to pay 
the purchase price of the 25 pregnant cows she had purchased in its name but for her own use and benefit. And in 
that lay the fundamental purpose of the Breeder Agreement: To ensure she met this obligation. To that end, title to 
the cows and their offspring was reserved to the Co-operative until the obligation was satisfied. This, and the 
associated rights afforded the Co-operative in the event of default, constituted the basic method of ensuring she met 
her obligation. Once met, she was in a position to call for the transfer of title to her, as implicitly contemplated by 
the scheme of the program and in particular section 9.1(5) of The Cattle Breeder Associations Loan Guarantee 
Regulations; 1991. 

129 This is the section of the Regulations. that recognizes the fact that "if the breeder association has transferred 
ownership of the breeding stock or offspring to the breeder and has signed a transfer ownership form respecting 
that transfer to the breeder", there is nothing left of the need for the stock to be sold in the name of the association 
and for the proceeds of sale to be applied as stipulated. While the section does not expressly empower a producer 
association to transfer title to a breeder mem~er once the me~bers' obligations have been fully satisfied, or entitle a 
member to call for a transfer of title, there can be no doubt the association is so empowered and the member so 
entitled. There is nothing in the statute or the prescribed form of breeder agreement to suggest otherwise, and it 
would make no sense whatever to suppose it were otherwise. A breeder association is not, in itself and as such, in 
the livestock breeding business; its members are. The association is in ~e business of obtaining and advancing 
funds for the purpose of facilitating the acquisition of breeding stock by those members, in this case the acquisition 
by Ms. Hayes of the 25 pregnant cows. 

130 In the light of all of this, it cannot be said that Mr. Justice Klebuc incorrectly interpreted or applied 
subsection 3(1) of The Personal Property Security Act, 1993 in concluding, as he did, that the Breeder Agreement 
in substance cr~ated a security interest in the Co-operative. He characterized the relationship between the parties to 
the Breeder Agreement as that of lender and purchaser. Given the sweep of clause (a) of subsection 3(1), and the 
merely illustrative nature of clause (b ), it is not necessary to characterize the Agreement in conventional terms, but 
the chamber judge's characterization of the relationship to which it gave rise is as good as any. The determinative 
aspect of the transaction, however, is that it served to secure payment by Ms. Hayes of the amount of money 
advanced to the Co-operative to enable it to acquire the breeding stock for her use and financial benefit, including 
the ultimate benefit of her acquiring ownership thereof on payment of the advance, together with interest and costs. 

131 Having regard for the submissions of counsel for the Co-operative stressing, so strongly, his client's 
ownership of the cows and calves, we might add that the fact title lay with the Co-operative is simply not 
determinative of the issue, as is made clear by subsection 3 ( 1 )(a) of the Act. It must be understood that title to the 
cows and their offspring was held by the Co-operative to secure payment by Ms. Hayes_ to the Co-operative of the 
amount of money it borrowed to acquire the cows for her benefit. There is no other tenable way of viewing the 
matter in light of the language and purpose of the section. 
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correctly applied it to the facts of the case. His application of the subsection was consistent, we might add, with 
that of his brother judge, Mr. Justice Kraus, in Spencer v. Jacques [FN32]. And his conclusion was consistent with 
that reached in an Ontario case presenting a similar issue, namely Toronto Dominion Bank v. East Central Feeder 
Co-operatiVe Ltd [FN33] 

133 We might also add that there seems no reason to suppose - certainly none was offered in argument - that 
the security interest of the Co-operative in the cows and calves and the proceeds of their sale did not constitute a 
purchase-money security interest. We are not called upon to decide· the point, though it was touched on in 
argument, but assuming the interest amounted to a purchase-money security interest, it could have been protected, 
and protected effectively against others, by appropriate registration under The Personal Property Security Act, 1993 
. Had this been done, it might very well have obviated the dispute. 

2: Did Mr. Justice Klebuc co"ectly interpret and apply section 4(a) of The Pers'Onal Property Security Act, 1993 
in concluding that the interest of the Co-operative di<! not fall within thiS exception to the Act? 

134 As noted earlier, section 4(a) reads thus: 

4. Except as otherwise provided by this Act.or the regulations, this Act does not apply to: 

(a) a lien, charge or other interest given by statute or rule of law. 

135 The question is whether Part VI of The Farm Financial Stability Act, supplemented by The Cattle Breeder 
Associations Loan Guarantee Regulations, 1991, served to give the Co-operative a "lien, charge or other interest" 
in the proceeds of sale of the cows and calves. No other statutory source, and no rule of law, was cited by. counsel 
for the appellant in support of his contention that the interest of his client. fell within the scope of section 4(a) of 
The Personal Property Security Act, 1993 - none, that is, with the exception of section 15 of The Animal 
Identification Act. This section, how.ever, merely provides that the presence of a registered mark on an animal is 
prima facie proof that the animal is owned by the person in whose name the mark is registered. Mr. Justice Klebuc 
could see nothing in this to invite the application of section 4(a) of The Personal Property Security Act, 1993, and 
nor do we. 

136 That leaves Part VI of The Farm Financial Stability Act. Counsel for the appellant, in advancing his client's 
position, relied in particular on section 52 of this Act and subsection 9.1(4) of The Cattle Breeder Associations 
Loan Guarantee Regulations, 1991. As Mr. Justice Klebuc observed, none of these provisions expressly creates a 
"lien, charge or other interest" in the proceeds of sale mentioned therein. So the matter is left to implication. To 
imply some such interest, however, is frau~t with manifest difficulty. 

137 The terms "lien" and "charge" appearing in section 4(a) of The Personal Property Security Act, 1993 !ll"e 
legal terms of considerable range and complexity. In general, they signify' a legal interest of one kind or another in 
specified real or personal property - in this case personal property - given to secure the performance of a 
specific obligation, usually an obligation to pay which is in some way related to that property. The term "other 
interest", construed along conventional lines, employing the maxim ejusdem generis, may be taken to signify 
something of the same genus or class, which is to say to an "interest" that serves likewise to secure the performance 
of some such obligation. In referring to this maxim we have in mind its treatment by the Supreme Court of Canada 
in National Bank of Greece (Canada) c. Katsikonouris[FN34] and by the Federal Court of Appeal in Consumers' 
Assn. of Canada v. Canada (Postmaster General).[FN35] · 

138 Security int~sts of this nature, which is to say those given by statute or rule of law, arise by operation of 
law, rather than by agreement, and therefore constitute non-consensual security interests. As such, they are beyond 
.!!i~~~~ of The_ Personq/ Pr~..!)!_ security_Act, 1~93, which_is_~Q!!_Cerp.~Q orily with ~i>nSe~D_~~ty interests 
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139 As explained generally by CUming and Wood in Saskatchewan and Manitoba Personal Property Security 
Acts Handbook,[FN36] these non-consensual security interests customarily consist of liens, possessory or 
non-possessory; rights of distress; statutory charges; deemed trusts; or statutory demands. These, of course, are 
devices of one type or another, created for the usual purpose of securing an obligation in one person to pay money 
to another. As the authors point out, the express exclusion of such non-consensual security interests in section 4(a) 
of The Personal Property Security Act, 1993 was not strictly necessary because they do not fall within the 
definition of a "security agreement" appearing in subsection 2(1)(pp). The interest in the collateral does not arise 
out ofagreemenf between the parties, but rather by operation oflaw. 

140 Obviously, none of the non-consensual security devic.es referred to in section 4(a) -- liens, charges and 
other such interests - is of singular or uniform variety. Each may exist in different form, operate in different 
ways, secure different obligations, attach tO different property, and be enforceable 4J, different ways. All of this is 

· customarily specified on creation. The full range and complexity of the 8ubject is dealt with in detail by R. J. Wood 
and M. I. Wylie in: Non-Consensual Security Interests in Personal Property.[FN37] 

141 The point is that the creation of these security devices, by statute or nile of law or otherwise, is not a casual 
but an exacting work, one which must concern itself with several considei:ations - with the underlying obligation; 
the nature of the interest created to secure its performance; the identification of the property to which the interest is 
to attach; the manner of enforcement; the rank of the interest relative to others; and so on. Their creation, therefore, 
does not readily lend itself to implication. Nor does their scope, even when they be expressly created. That there is 
not much room for implication here is borne out, for example, by the decision of the Supreme Court of Canada in 
British Columbia (Workmen's Compensation Board) v. Bank of Montreal.[FN38] It was there held that a statutory 
lien, expressly created in relation to specified property, could not be taken by implication to extend to the proceeds 
of sale of that property. 

142 Turning with this in mind to the provisions of section 52 of The Farm Financial Stability Act and section 
9;1(4) of The Cattle Breeder Associations Loan Guarantee Regulations, 1991, one might ask: Which of these -
provisions, in particular, impliedly creates a legal interest in the nature of a security interest in the proceeds of sale? 
In whose favour, and to secure what obligation, might such interest be taken to be given? What is the form of the 
associated device? Is it a lien, charge, or some other form of security interest? In what manner and to what effect 
vis a vis other interests might it be taken to be enforceable? And to what end would such interest exist if there be 
other means open to an association in the scheme of the statute and the regulations to ensure the proceeds of sale 
find their way to the association? To pose the questions is to demonstrate the manifest difficulty. 

143 It seems one would have to imply that these provisions somewhere give the Co-operative some form of first 
charge on the proceeds of sale of the cows and the calves in addition to the security interest it obtained under the 
Breeder Agreement. While section 52 generally creates certain obligations - some in a producer member, some in 
an association, .and some perhaps in others - obligations which came to apply in this instance, none of the 
provisions of the section can be taken by implication to give the Co-operative such an interest. 

144 Subsection 52(1) of the Act, read in ·conjunction with subsection 9(4) of the· Regulations, served to impose 
an obligation on Ms. Hayes, coextensive with her contractual obligation, to see to it that the proceeds of-sale went 
to the Co-operative. Subsection 52(3.1) served to impose an obligation on the Co-operative to apply the proceeds 
of sale as directed, first in payment of the Bank's share and thence in payment of Ms. Hayes' share. This, too, was 
coextensive with its contractual obligations. In the middle of this appears a requirement, found in subsection 52(3), 
which required that the proceeds of the sale of the cows and calves be paid to the Co-operative. Assuming this 
applies to the person who effected the sale, then it imposed an obligation on Nilsson Brothers to pay the proceeds 
to ~~-Co-opef?.tiv~. _ __b.:§_~~e from thJ~J_her~. is __ no!h!gg_ in _t]ie proyisions jp. issl:l_~--~hich ~oul~-~Q..l!~Jvab!Y_~~pport 
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such a first charge. Nor, it might be noted, is there anything expressly or impliedly excluding the operation of The 
Personal Property Security Act, 1993. 

145 It is one thing to impose an obligation, another to create a device to secure the performance of that 
obligation, and still another to prescribe the nature, scope, and operation of that device. As they stand, the 
obligations referred to are bare . statutory obligations, the principal purpose of which is to ensure that· persons 
transacting the business envisioned by Part VI of the Act .- business engaging ministerial guarantee - do so in 
accordance with the scheme thereof. Such business is to be transacted in the particular by way of ministerially 
approved form of producer agreement, in this case the Breeder Agreement, as subsections 52(5) and 41G) require . . 
Such agreements serve in the particular, as contemplated by the scheme, to se.cure performance of the obligations 
found therein. Hence it is to these agreements one must look for the security device or devices, not the general 
provisions in issue of the statute or the regulations, which fall short, both in their object and in their language, of 
creating · anything in the nature of a "lien, charge or other interest" within the meaning of section 4(a) of The 
Personal Property Security Act, 1993. 

146 The long and short of it is that there is far more here than one could reasonably or justifiably imply, 
especially in light of the absence of even the most basic express provision upon which one· might do so. 

147 In conclusion, then, we are of the opinion Mr. Justice Klebuc in effect correctly construed the statutory 
provisions in issue, and correctly applied them. The inter~st of the Co-operative in the proceeds-of sale of the cows 
and calves did not fall within the exception of section 4( a) of The P~rsonal Property Security Act, 1993. 

148 This serves to dispose of the first and second grounds of appeal, both of which must fail. That leaves the 
third ground, which raises a question of quite a different kind. 

3. Did Mr. Justice Klebuc err in ordering the proceeds of sale be paid out to Farm Credit Corporation in the face 
of the. security interest of the Bank of Montreal? · 

149 Noting that the Bank of Montreal "was not before the Court", Mr. Justice Klebuc declined to determine 
whether the Bank's security interest enjoyed priority over that of Farm Credit Corporation. This raises a two-fold 
issue: (i) whether, given the evidence touching the Bank's interest, he should have ordered the proceeds of sale to 
be paid to Farm Credit Corporation notwithstanding the fact the Bank had not been served with notice of the 
application for the order; and (ii) whether; in any event, Valley Beef Producers Co-operative was itself in a 
position to rely on the Bank's security interest in attempting to defeat the application of Farm Credit Corporation. 
He did not address either issue, though in fairness it seems not much was made of either when the case was 
developed before him. 

150 That the Bank of Montreal should have been served with the Notice of Motion launching the application is 
clear. Either that, or it should have been joined as a party to the proceedings, for it appeared at the outset to have an 
interest in the collateral according to public record. Morever, once it became clear in the course of the proceedings 
that the Bank appeared to have an interest in the collateral, whatever the relative strength thereof, and that its 
·interest was being placed in issue, properly or otherwise, service upon the Bank became necessary as a condition 
precedent to making the sought-after order. 

151 While the affidavit sworn by the employee of the Bank makes it clear this person was aware of the 
proceedings, this cannot be -taken as a substitute for service on the Bank as such, given the purposes of service. 
Moreover, the affidavit asserts a security interest superior to that of Farm Credit Corporation. That assertion may 
be right or wrong, but it cannot be ignored, at least not without service upon the Bank, for the effect of the order 
directing that the proceeds of sale be paid to Farm Credit Corporation is to defeat such interest as the Bank may 

have_·-----·-------------------------------------·-·---
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152 In addition, the Minister of Finance had a potential interest in the proceedings. Under section 58 of The 
Farm Financial Stability Act, the Minister is subrogated to the rights of the .Bank of Montreal in event of default by 
Valley Beef Producers Co-operative. Accordingly, it might have been well to have served the Minister with notice 
of the application, especially when it became clear during the course of the proceedings that the Co-operative had 
defaulted on its obligations to the Bru;ik. 

153 In light of the foregoing, we have concluded that the proceedings should be opened up, that the Bank and 
the Minister should be served with notice thereof: and that the application should be remitted to the Court of 
Queen's Bench for partial re-hearing. To avoid misunderstanding, let us make it clear we are not remitting the 
application for the purpose of re-hearing in relation to the competing security· interests of Farm Credit Corporation 
and Valley Beef Producers Co-operative. That matter is to be taken as settled in favour of the Corporation. It is 
only the interest of the Bank of Montreal. that remains in issue, an issue that is to be further considered following 
service on the Bank and the Minister. This issue may fall to be determined at the behest of the Bank or the 
Minister, depending on their response, or at the behest of Valley Beef Producers Co-operative, depending upon 
whether it is in a position to independently advance and rely upon the interest of the Bank in the circumstances of 
the case. We leave that to the determination of the Court of Queen's Bench. 

154 In conclusion, then, the appeal is dismissed in relation to the first and second grounds of appeal but allowed 
in relation to the third, with the application being opened up to that extent and remitted to the Court c;f Q11een's 
Bench for further d:etermination. 

Vancise J.A.: 

I concur. 

Sherstobitoff J.A.: 

I concur. 

Appeal allowed in part. 

FN*. A corrigendum issued by the court on September 10, 2002 has been incorporated herein. 

FNl. S.S. 1993, c. P-6.2. 

FN2. S.S. 1989-90, c.F-8.001 

FN3. RRS. c.8.001, Reg. 5 

FN4. R.S.S. 1978 (Supp.), c.A-20.1 

FN5. R.S.C. 1985, c.B-1 

FN6. S.S. 2000, c.42.1 

FN7. (2002), 211 D.L.R (4th) 577 (S.C.C.) at 583 

FN8. (1987), 12 B.C.L.R. (2d) 199 (B.C. C.A.) 

.FN9. R.S. 1985-c.3_(2nd ~-1,1.P.1!:.1_ ______ _ 
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FNl l. (See by way of general example Thompson Lands Ltd. v. Henry Kelly Tractor Ltd. (1984), 34 Sask. R. 246 
(Sask. C.A.)). 

FN12. (See the 1915 and 1929 editions of The Annual Practice and Edwards Will Trusts, Re (1982), 1 Ch. D. 30 
(Eng. C.A.)). 

FN13. S.S. 1995, c. I-11.2. 

FN14. (1994), The Honourable Roger Kerans (Juriliber) 

FN15. (See, for example, Bo"awman v. Wickens (1986), 82 Sask. R. 295 (Sask. C.A.). 

FN16. R.S.S. 1978 c. T-17, s. 21. 

FN17. S.S. 1983-84, c.W-4.01,s.26 

FN18. R.S.S. 1988-89, c. S-50.1, s.43 

FN19. S.S. 1915, c. 9, s. 8. 

FN20. S.S. 1915 c. 9, s. 9 

FN21. [1898] 1 Ch. 704 (Eng. C.A.) 

FN22. (1903), [1904] A.C. 73 (U.K. H.L.) 

FN23. [1923] A.C. 253 (U.K. H.L.) (per Viscount Cave at pp. 258-59) 

FN24. (1986), 49 Sask. R. 244 (Sask. C.A.) 

FN25. [1987] 2 S.C.R. 672 (S.C.C.) 

FN26. (1912), 5 D.L.R. 661 (S.C.C.) 

FN27. (2002), 209 D.L.R. (4th) 513 (S.C.C.) at paras. 48-49 

FN28. [2002] J.C.J. No. 10, [2002] UKPC 10 (England P.C) 

FN29. (1982), 98 L.Q.R. 587. (For an earlier reference by this .Court to the Mureinik thesis, see for example Peters 
v. University Hospital, [1983] 5 W.W.R. 193 (Sask. C.A.)) 

FN30. [1951] S.C.R. 504 (S.C.C.) at 505 

FN31. [2002] 4 W.W.R. 119 (Sask. C.A.) 

FN32. 2000 SKQB 321, [2000] S.J. ~ci. 459 (Sask. Q.B.) 

Fl'{33:.J.200!), 2 P.P.S.A.C. (3d)_~~LCQ!!t_ S.G~J~JCommercial List]l~G~eron_J~.) __ 
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FN34. (1990), 74 D.L.R. (4th) 197 (S.C.C.), at 203 

FN35. (1975), 11N.R.181 (Fed. C.A.), at pp. 186-187 

FN36. (Carswell-Thompson Canada Limited) at pp. 66 and 256 

FN37. (1992), 30 Alta. L. Rev. 1055 

FN38. [1968] S.C.R. 187 (S.C.C.) 
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2006 CarswellSask 143 

Dinius v. Derkach 

Lany Dinius (Appellant I Defendant) and Tim Derkach (Respondent I Plaintiff) 

Saskatchewan Court of Appeal 

Cameron J.A., Smith J.A., and Lane J.A. 

Heard: March 13, 2006 
Judgment: March 13, 2006 

Docket: 1161 

Copyright © CAR.SWELL, 

a Division of Thomson Canada Ltd. or its Licensors. All rights reserved. 

Counsel: Christina Rosowsky for Tim Derkach 

Lany Dinius for himself 

Subject: Corporate and Commercial; Civil Practice and Procedure; Contracts; Property 

Commercial law - Sale of goods - Seller's remedies - Acti<?n for purchase price - Miscellaneous issues 

Page 2of6 

Page 1 

Iii 2002 parties entered into contract in which plaintiff agreed to supply to defendant 500 cords of black or white 
poplar wood, eight inches or better in diameter for saw logs, and to deliver wood for total price of $32,500 -
Plaintiff delivered 38 truck loads of black and white poplar wood to defendant's place of business and then billed 
defendant, but defendallt refused to pay - Defendant claimed plaintiff only supplied him with 398 cords - Under 
simplified procedure relying only on affidavit evidence, trial judge found for plaintiff giving him judgment for 
$32,500 and prejudgment interest - Defendant appealed - Appeal was dismissed - Question on appeal was 
whether trial judge's finding could reasonably be made -- Bills of lading, all signed by either defendant or his son 
at time of delivery of truck loads, recorded quantity of wood in each load in different ways - Some bills of lading 
recorded only weight of each load, while some recorded number of cords in load, and did not record either -
Defendant had scaler look at 25 loads and estimate total amount of wood from that, but scaler did not give 
evidence and calculation was based only on sample - In any event, defendant or son signed each bill of lading and 
had opportunity to examine each load as it was delivered and right to reject and load in whole or part if wood did 
not answer description in contract - However, defendant did not reject any load - In circumstances, plaintiff 
made out sufficient case to warrant judgment in his favour at trial and trial judge made no error. 

Cases considered by Cameron J.A.: 

----·-------
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Farm Credit Corp. v. Valley Beef Producers Co-operative Ltd. (2002), 2002 SKCA 100, 2002 
CarswellSask 549, 36 C.B.R. (4th) 121, 218 D.L.R. (4th) 86, [2002] 11 W.W.R. 587, 223 Sask. R. 236, 
277 W.A.C. 236, 5.P.P.S.A.C. (3d) 1 (Sask. C.A.) - referred to 

l Rules considered: 

L 
[ 

[ 

[ 

[ 

[ 

[ 

L 
L 
L. 

L 

L. 

Queen's Bench Rules, Sask. Q.B. Rules 

Pt XL - referred to 

Tariffs considered: 

Court of Appeal Rules, Sask. C.A. Rules 

Tariff of Costs, Scheel. I "A", column 5 - referred to 

APPEAL by defendant. from decision granting judgment in plaintiff's favour to recover contract price of sale of 
goods sold by description. 

Cameron J.A.: 

1 This is an appeal from a judgment of the Court of Queen's Bench in an action brought by Tim Derkach, as 
plaintiff, against Larry Dinius, ~ defendant, to recover the contract price of a sale of goods sold by description. 
The contract, dated November 23, 2002, called upon the plaintiff to supply the defendant with 500 cords of black 
or white poplar wood, eight inches or better in diameter for saw logs, and to cut, skid, buck up, load, and deliver 
the wood for a price of $65 .00 a cord, or $32,500 in total. 

2 While it is the performance of the contract that is in issue, not its terms, it might be well to clarify some of the 
terms in the interests of identifying its expected standards of performance. The contract did not provide for 
delivery by installment, though this is undoubtedly what the parties had in mind. So a term to that effect. may be 
implied. Nor did the cont:rlj.ct specify the time or place of .delivery, but again the intention of the parties was clear. 
They intended delivery, over several months, to the defendant's place of business. So a term to this effect may also 
be implied. 

3 In the seven months that followed the making of the contract, the plaintiff delivered 38 truck loads of black or 
white poplar wood to the defendant's place of business and then billed the defendant for the contract price. The 
defendant refused to pay, taking the position the plaintiff had failed to supply the required quantity. With that, the 
plaintiff sued, claiming he had supplied the defendant in excess of 500 cords. The defendant disputed the claim, 
saying the plaintiff had supplied him with only 398 cords. 

4 The action was tried under the simplified procedure provided for by Part Forty of The Queen's Bench Rules. It 
was tried on the basis, alone, of affidavits sworn by each of the parties. On that basis the trial judge held in favor of 
the plaintiff, giving him judgment for $32,500, together with pre-judgment interest in the amount $613.87. The 
defendant then appealed, contending the judge had erred in two respects, saying: (i) she failed to act on evidence to 
the effect the quantity of wood supplied )ly the plaintiff fell short of the quantity called for by the contract, and (ii) 
she failed to appreciate that the ccintract was a fixed volume contract relieving the defendant of having to pay for 
the wood until the plltjntiff had supplied the full 500 cords. 

5 Regrettably, there is little indication in the record of how the trial judge arrived at her decision. The fiat on file 
merely states, "Not satisfied contract has not been complied with. Judgment granted as requested together with 
~e-.J:ud~ent i!!ter~st" ----------------
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6 The fiat does not provide the basis for meaningful review on appeal. That being so, we shall have to address 
the appeal on the assumption the trial judge found as a fact that the pl!!filtiff had indeed delivered 500 cords of 
wood answering to the description contained in the contract. On that assumption, and having regard for the fact the 
evidence adduced at trial consists solely of affidavit evidence, the question on appeal is whether such a finding 
might reasonably have been made: Farm Credit Corp. v. Valley Beef Producers Co-operative Ltd. (2002), 223 
Sask. R 236 (Sask. C.A.). In considering this question we are limited, of course, to the evidence that was adduced 
at trial, which is to say, to the two affidavits that were placed before the trial judge. We cannot have regard for 
anything else the parties may have said or done in the course of their dealings. 

7 While the contract called for the supply and delivery of 500 cords of popl~ wood, eight inches in diameter or 
better for saw logs, it was silent as to how the number of cords actua.ijy delivered was to be determined.[FNl]A 
cord consists .of 128 cubic feet, a measure of compact volume, making it necessary, in the case of logs to be 
delivered by the truckload, to somehow determine the number of cords actually delivered. The dispute between the 
parties as to whether the plaintiff supplied in excess of 500 cords, as he maintains he did, or only 398 cords, as the 
defendant maintains, was driven in significant part by this failure to specify how the number of cords was to be 
determined. 

8 One method by which this might have been done employs what is known in the industry as the "Louisiana 
Pacific Forestry Products" method. This is a method by whic.h the weight of logs is .converted to cords through the 
use of a recognized conversion formula. Another consists of what is known as "scaling" by a liceµsed scaler to 
convert weight to mass, expressed in terms of cords. 

9 In support of his claim, the plaintiff filed an affidavit demonstrating that he had delivered a total of 38 truck 
loads of black or white poplar to the defendant. Each of the deliveries, made by Derkach Trqcking Inc., was 
verified by a bill of lading issued by the carrier and naming the parties as shipper and consignee respectively. As 
each delivery was made, the defendant or his son signed the bill of- lading accompanying the delivery, 
acknowledging receipt. Some of the deliveries were further verified (as to their receipt and identity as saw timber 
or saw logs) by Government .issued forms entitled "Forest Products Shipping and Receiving Report", which both 
parties or their representatives signed. Still others were verified (as to weight) by scale tickets issued by a third 
party. 

10 The content of the bills of lading reflect some of these variations. In 14 instances they record the number of 
cords delivered by truckload to the defendant's place of business. In seven other instances they record both the 
number of cords and the weight of the load, as verified by scale ticket. The number of cords thus accounted for by 
the plaintiff adds up to 398.70. 

11 In five other instances, the bills of lading record only the weight of each load, as verified by scale ticket. The 
plaintiff later ·converted this to cords, using the Louisiana Pacific Forestry Products method for that purpose, and 
thus accounted for the supply of an additional 92.34 cords. That made for a total 491.04 cords determined on these 
bases. 

12 In still other instances, 12 in all, the bills of lading record neither the number of cords nor the weight. In these 
instances, the plaintiff estimated the number of cords at 226 in aggregate, an estimate based on the average number 
of cords delivered per load on the other occasions. The average came to 18.88 cords per load, for the total of 226. 

13 On the whole, then, the plaintiff thus accounted for the delivery of 38 truck loads of wood and the supply of 
approximately 717 cords. The wood was mostly described as black or white· poplar, and as saw logs or saw timber, 
though one load, recorded as amounting .to 10 cords, was described as "firewood." This, it seems, did not amount 
to the supply of wood answering to the description of the contract. That may also be true of another load, also 
recorded as amounting to 10 cords, though this is less clear. But even at that, it is obvious the plaintiff made out a 
~!!!_eI_C_O_!!Y!~!fui_g_~~e_fq_r_~~-~~Y-~-~t_l~_~QQ~.9!~9.f~~_ii:!~~~Q!:~c_e_~~~~-~Q_l!t!!!~~-----------
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14 His case was made the more compelling by his having stated in his affidavit that he and the defendant had 
agreed to determine the number of cords per load by means of the Louisiana Pacific Forestry Products method. 
This statement was not denied by the defendant in his affidavit. Not only that, the plaintiff also said that after 500 
cords had been delivered he asked the defendant for payment, only to be told by the defendant that an additional 
seven cords (or loads) were required. The plaintiff went on to say that he then delivered an additional sevep. cords 
(or loads). Again, this statement was not denied by the defendant in his affidavit. 

15 In his affidavit the defendant said he kept the truckloads of wood delivered to his yard in separate piles and 
that, as the deliveries neared completion, he engaged a licensed scaler to "check scale". or "sample scale" 25 piles. 
There is attached to his affidavit a sheet containing three columns of numbers, which he identified as the licensed 
scaler's calculations. The sheet records "a sample scale of loads" hauled up to April 12, 2003, numbering 25 in all, 
and records a total of 323.462 cords. Of these, 269.794 are identified as "Saw logs (cords)" and 53.799 are 
identified as ''Undersize (cords)." 

16 .None of this was explained by ·the scaler himself. No affidavit, sworn by him, was placed before the trial 
judge. Hence it is a bit difficult to know just what to make of the calculations said to have b~en made by the scaler. 
The implication is that approximately 53 .8 cords were made up of wood of a diameter of less that eight inches. By 
how much the diameter might have fallen short of eight inches, assuming this is what was meant by the expression 
''Undersize (cords)", and to what extent each pile of logs was subjected to this measure of size, is impossible to 
know. But this much is clear. Accepting these numbers at. face value, they are the product of a "sample scaling" of 
only 25 loads_. 

17 The defendant went on to say that the plaintiff had delivered 36 loads in all and that he, the defendant, had 
personally calculated the number of cords in the 11 'additional piles. He then referred in his affidavit to these 
various calculations, saying "I calculated that the total number of cords hauled towards the contract was 398.136 
cords, and that there was still owing and due to me on the contract 101.864 cords." The discrepancy between the 
plaintiffs figures and his own, he said, was attributable to two things: First the plaintiff based his calculations on 
weight, rather than volume; and second, the plaintiff included in his deliveries volumes of wood that were 
undersized. "[A]s near as I <;an ascertain", he concluded, "the number of saw logs delivered by the Plaintiff amount 
to 398.137 cords ... ". 

18 Having regard for the content of the affidavits, we think it fair to say that the trial judge might reasonably 
have come to the conclusion that the plaintiff had in fact supplied the defendant with 500 cords of wood answering 
the description of the contract. Discounting the two loads of wood with which the defendant takes issue -- on the 
basis they contained 20 cords of firewood or its equivalent - that still leaves the plaintiff having delivered 36 loads 
containing approximately 700 cords of wood according to the bills of lading, which is to say approximately 700 
cords determined by means of the Louisiana Pacific Forestry Products method. 

19 While that may be so, the defendant submits' that the plaintiff had supplied only 398 cords of "saw logs" or 
"saw timber" according to the scaler's calculations, along with his own. There are several points of comparative 
weakness in the defendant's subqtlssion in this regard. First, nothing was said of this by the licensed scaler himself 
and, even at that, he "sample scaled" only 25 loads. Second, the defendant, himself, rather than the licensed scaler, 
provided the calculations in relation to the remaining 11 loads. Third, the defendant did not refute the plaintiffs 
statement that the parties ha,d agreed to determine the number of cords per load by means of the Louisiana Pacific 
Forestry Products method. Fourth, the defendant did not deny the plaintiffs statement that, as the deliveries neared 
their end, the defendant told him that seven additional cords or loads were required and that he, the plaintiff, then 
delivered an additional seven cords or loads. 

20 And beneath all of this lies another matter of considerable import: The. fact the defendant or his son signed 
each of the bills of lading, acknowledging receipt of each of the deliveries. This is sig!\ificant because, as a matter 
9f_(~!,_tl?-~_<!e_f~p~!_!t~_l!.!:.~~2~.Q!e_9pp9~!Y.!<?.~~~jp~_e_aE!t_Qf.!.l!_e_lq_l!.cgi_~!.t_'!Y~AeJi_y~!~~-~-!!~~!!.l!.8.!l, as 
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a matter oflaw, he enjoyed the right to reject a load of wood if, in whole or in part, the wood did not answer to the 
desc~ption of the contract. Still, judging by what appears in the affidavits, he did not reject any of it. 

21 The point is this. If the plaintiff supplied approximately 700 cords, as he said he had; and only 398 cords 
answered to the qualitative description of the contract, as the defendant said was the case, then some 300 cords, or 
more than 40% of those delivered, were made up of undersized wood. Yet, according to the affidavits, the 
defendant did not, as such, reject any of it. All he did, according to the uncontradicted statement of the plaintiff, 
was to demand an additional seven cords or loads, which the plaintiff then delivered. Furthermore, there is. much to 
be said for the idea that the defendant had, in effect, accepted the wood as conforming to the quantitative and 
qualitative description of the contract, given the contents of the bills of lading signed by him or his son. 

22 Stepping back from the detail of the matter, and viewing it as whole, we are satisfied that the plaintiff made 
out a sufficient case at trial to warrant judgment in his favor. It follows that we can find no error on the part of the 
trial judge in awarding him judgment on the basis he had performed his end of the contract. That being so, it is 
unn,ecessary to take up the other groilnd of appeal suggesting the trial judge had failed to recognize that the 
contract was a fixed volume contract, relieving the defendant of having to pay the contract price pending the supply 
of the full number of cords called for by the contract. 

23 . For these reasons, then, the appeal is dismissed, with costs on appeal to the respondent (plaintiff) to be taxed 
as usual on the basis of double Column V of the Tariff of Costs. 

Appeal dismissed. 

FNI. It is not entirely clear what was meant by the term "saw logs" (or the interchangeable term "saw timber" used 
by the parties on occasion), though it seems this was intended to refer to a log or length of timber eight inches or . 
more in diameter. 

END OF DOCUMENT 
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Senez v. Montreal Real Estate Board 

Thomas Bernard Jacques Senez, Appellant and Montreal Real Estate Board, 
Respondent · 

Supreme Court of Canada 

Martland, Ritchie, Dickson, Beetz and Mcintyre JJ. 

Judgment: April 29, 1980 
Judgment: April 30, 1980 
Judgment: July 18, 1980 

Copyright«=> CARSWELL, 

a Division of Thomson Canada Ltd. or its Licensors. All rights reserved. 

Proceedings: On appeal from the Court of Appeal for Quebec 

Counsel: Robert.Decary, for the appellant. 

JohnJ. Pepper, Q.C., for ·the respondent. 

Subject: Civil Practice and Procedure; Torts 

Limitation of Actions -- Actions in contract or debt - Statutory limitation periods. 

Civil Code, arts. 356, 361, 1024, 1057, 2261.2. 

Real estate broker and associate member of Montreal Real Estate Board expelled by Board and bringing action for 
dam.ages - Directors of Board contravening Board's by-law for expulsion procedure - Trial Court holding action 
for dam.ages prescribed by 2-year limitation under Code for damages resulting from offences - Broker having been 
expelled for attack on Board following investigation by Ethics Committee into his holding of options - Supreme 
Court of Canada holding actio~ by bt:,oker to be for dam.ages in contract and subject to prescription after 30 years -
Board's obligation to observe its own by-laws being contractual in nature - Similarly individual joining 
corporation such as Board assuming contractual obligations. 

English version of the judgment of the Court delivered by Beetz J.: 

Appellant, a real estate broker and an associate member of the Montreal Real Estate Board (the Board), _was 
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irregularly suspended by the Board in September 1967 and irregularly expelled in February 1968. The issue is 
whether his action in dainages, served on the Board in November 1971, is prescriJ>ed. 

2 The trial judge, in an elaborate judgment, set forth in detail the circumstances giving rise to the .case. It will not 
be necessary to state them here in order to decide the appeal. Indeed, certain of these circumstances have acquired 
a measure 'of notoriety. It will suffice to note that the matter arose out of the purchase of land located in Ville La 
Salle by the Quebec Liquor Board, as it was known at the time. The newspaper La Presse denounced the purchase 
price in January 1966 as being too high. A commission of inquiry, headed by. A.I. Smith J., was 4istituted by the 
government and submitted a report. The Board, for.its part, set up an Ethics Committee to conduct its own inquiry. 
Appellant, who, had held options on this land, but who had not participated in the sale and received no 
commission, asked that the matter be ·Cleared up and requested a hearing. He was invited to appear before the 
Ethics Committee of the Board. His appearance was postponed, which caused him considerable irritation. He then 
wrote a letter, which the trial judge described as a "violent attack", accusing a trust company and a director of the 
Board of collusion, and sent a copy of the letter to the newspapers. This letter was followed by several others. 
After a series of developments, this behaviour was held by the Board to be reprehensible and it first suspended 
appellant, then expelled him. 

3 The action brought against the Board by appellant actually comprises two distinct recourses. 

4 The first is, in the opinion of the trial judge, in the nature of a proceeding in certiorari: appellant sought to 
have his suspension and expulsion quashed, and asked to be reinstated as a member of the Board with all the rights, 
privileges and prerogatives he formerly enjoyed. 

5 The second recourse is a claim in damages, which itself comprises two principal parts: first, appellant sought 
compensation for loss of income; he then sought to be compensated, inter alia, [TRANSLATION] "for 
professional, pers()nal and social humiliation, physical and mental suffering ... " which he alleged he had sustained. 
In his inscription in appeal to the Court of Appeal, he stated that this second item included the injury done to his 
[TRANSLATION] "professional, social and personal reputation". 

6 The trial judge allowed the first recourse and dismissed the second. 

7 On the first, he found that the directors of the Board had contravened certain sections of the Board's by-law 
relating to the expulsion procedure, as for example by forming themselves into an ethics committee, thereby 
depriving appellant of any right of appeal or review; he further held that the directors of the Board had violated 
the principles of natural justice by making no specific accusation, by prejudging the matter and by leaving 
appellant. no time to defend himself. He accordingly quashed the suspension and expulsion of appellant and 
ordered that he be reinstated. 

8 This part of the Superior Court judgment now has the force of res judicata. The Board initially appealed, but 
discontinued its appeal, and in August 1976, offered to admit appellant as an active member because, for reasons 
that will be examined below, it was no longer possible to reinstate him as an associate member. The Court was told 
at · the hearing that appellant declined this offer, which he considered did not comply with the Superior Court 
judgment. 

9 As to the claim in damages, the Superior Court held that it was prescribed in light of art. 2261(2) of the Civil 
Code: 

The following actions are prescribed by two years: 
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2. For damages resulting from offences or quasi-offences, whenever other provisions do not apply. 

10 The trial judge made the following observ;;itions in this regard: 

[TRANSLATION] The damages concerned are claimed pursuant to the articles of the Civil Code, arts. 
1053 et seq., governing offences and quasi-offences. The acts which have given rise to the action in 
damages are plaintiffs improper suspension and expulsion by the Montreal Real Estate Board. 

.. Jt was necessary for plaintiff to legally institute his action for damages within two years from 
commission of the offences or quasi-offences alleged ... He has allowed over three years to elapse before 
doing so. 

11 Appellant took this portion of the Superior Court judgment before the Court of Appeal which disposed of it 
as follows: 

CONSIDERING that the judgment appealed from correctly held that the action of the Plaintiff-Appellant 
was prescribed, doth 

DISMISS the present appeal, with costs. 

12 In view of their findings on prescription, neither the Superior Court nor the Court of Appeal undertook to 
liquidate the damages that may have been sustained by appellant. 

13 ~ppellant obtained leave from this Court to appeal from the Court of Appeal decision on the following point: 

[TRANSLATION] Were the damages claimed entirely prescribecl! 

14 This question comprises two sub-questions: (1) Are the damages claimed prescribed? (II) If not, are some of 
them prescribed? 

I - Are the damages claimed prescribed? 

15 Appellant contended that this question should be answered in the negative, and he put' forward several 
submissions in support of his position and in opposition to the decision of the Court of Appeal and the judgment of 
the Superior Court. I shall only discuss one of these submissions which, in my opinion, is well founded and 
conclusive: the legal basis of appellant's action against. the Board is the latter's breach pf contractual obligations. 

16 Unless the action in question is one of a commercial nature subject to five-yearly prescription under art. 
2260(4) of the Civil Code, which clearly is not the case, such an action is prescribed after thirty years, under art. 
2242: . 

All things, rights and actions the prescription of which is not otherwise regulated by law, are prescribed by 
thirty years, without the party prescribing being bpund to produce any title, and notwithstanding any 
exception pleading bad faith. 

17 It should be noted at once that no procedural obstacle exists to this contention. It is true that in paragraph 5 of 
his statement of claim, appellant, who prepared his pleadings himself and pleaded his own case in the Sup~or 
Court and in the Court of Appeal, stated [TRANSLATION] "that this action is based in part on articles 1053, 
1054, 1057 and 1058 of the Civil Code". However, in paragraph 102 he also referred expressly to art. 2242, and 
alleged that his action cannot be regarded as prescribed. In this Court, counsel for the appellant asked for leave to 
amend the statement of claim if necessary, and to plead expressly that the action is one in contract which is subject 
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to a thirty-year prescription. Counsel for the respondent did not object to this motion, which I would in any case 
allow without hesitation if! felt it was necessary, which I do not. 

18 The Superior Court identified as follows the acts alleged for which it blamed the Board: 

[TRANSLATION] By-laws 56 to 66 of the Montreal Real Estate Board, applicable in September 1967 
and January 1968 ... (titled "Breach of By-laws, Code of Ethics, and so on") ... were not complied with in 
plaintiff's case. The generally applicable rules of natural justice also were not observed. 

19 The Superior Court and the Court of Appeal assumed, without saying why, that the breaches of these rules 
and by-laws amounted to an offence or·a quasi-offence. 

20 But this is not evident. 

21 In order to characterize ~e breaches which the Superior Court found were committed by the Board, it is 
necessary to determine the nature of the rules and by-laws infringed in the context of the relations between a 
corporation like the Board and its members. 

22 First, the provisions of the Title of Corporations of the Civil Code, such as art. 361, apply: 

Every corporation has a right to make, for its internal governme~t, for the order of its proceedings and for 
the management of its affairs, by-laws and regulations which its members are bound to obey, provided 
they are legally and regularly passed. 

23 However, as these provisions are of an.extremely general nature, it is also particularly important to examine 
the specific legislative provisions in accordance with which a body like the Board was incorporated, as well as the 
main by-laws of this corporation. 

24 Certain preliminary observations :ip.ust nonetheless be made regarding the Title of Corporations. 

25 There is no similar title in the Code Napoleon. The corporation was not unknown to French law, but it was 
apparently felt that this subject should properly be classified under administrative law. 

26 It need hardly be mentioned that in Quebec administrative law is of English origin. 

27 Furthermore, French law had not developed incorporation in all its forms for purely civil or commercial 
purposes for quite the same use ~ English law. 

28 Finally, and this is the Board's case, in Quebec, corporations fall under a·number of different statutes, which 
are distinct from the Civil Code and which, for the most part, owe very little to French civil law. 

29 It is accordingly not surprising that first the co4ifiers, and then the courts, have relied principally on English 
sources and authors, especially in connection with the creation of a legal or civil entity ·and its relationships with its 
members, rather than with the other members of society. Article 356 of the Civil Code is an illustration of this. It 
follows that while the civil law must be applied in the case at bar in so far as the rules of prescription as such are 
concerned, such as its commencement, iµterruption, suspension and, depending on whether the matter is one of 
contract of tort, its duration, reference may nonetheless be had to sources external to the civil law to decide 
whether the links between the Board and its members are of a contractual nature. 

30 The Board is a company which, having no share capital, was incorporated pursuant to Part ID of the 
Companies Act, R.~ 1941, c. 276, now R.S.~977, c. C-}8, s. 218, and in particulars. 214 of that Ac1 the 
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first paragraph of which read as follows: 

The Lieutenant-Governor may, by letters patent under the Great Seal, grant a charter to any number of 
persons, not less than three, who apply therefor, for objects of a national, patriotic, religious, 
philanthropic, charitable, scientific, artistic, social, professional, athletic or sporting character, or the like, 
but without pecuniary gain. 

31 The purposes of .the Board are as follows: 

To establish and maintain the dignity and responsibility of the profession of a real estate agent; to 
generally improve the real estate business ... (Official Gazette of Quebec, April 3, 19S4, vol. 86, No. 14, 
atp. 1175.) 

32 The By-laws of the Board state that its objects are: (1) to unite those engaged in the real estate business in 
Greater Montreal; (2) to provide a unified medium for real estate owners and those engaged in the real estate 
business generally whereby their collective and individual interests may be safeguarded; (3) to promote 
qualification and maintain the high standards of conduct among its members in their dealing with one another and 
with the public; (4) to protect and promote the welfare of real estate and real estate ownership and to encourage 
home ownership; (5) to ensure, by the rules and regulations, the highest standard of competence in the real estate 
business and to assist those seeking to enter the real estate field in qualifying themselves. 

33 The Board has four classes of members, active members, affiliate members, associate members and honorary 
members. (Only the active member and associate member classes are important for the purposes of the case at bar.) 

34 Active members are individuals, partnerships or corporations who are engaged in the real estate business in 
one of the following ways: buying, selling, exchanging, renting or leasing, managing and appraising, negotiating 
mortgage loans, for others and for remuneration. 

35 Associate members are 

... individuals who are employed by active or affiliate members. All such individuals who are salesmen in 
the employ of an active member must hold such licence as is required by law, and must become associate 
members of the Board and remain associate members during the period of their employment by such 
active member. Active members shall notify the Board of the names of all employees who are salesman 
and the names of such new employees as they become employed, and shall be responsible for the payment 
of the annual fees and dues of such associate members. 

36 Associate members must take a course and pass an examination given by the Board, and undertake to comply 
with the by-laws, the Code of Ethics and all other regulations enacted by the Board. 

37 Only active members are entitled to vote at general meetings, but members of the other classes may 
participate and sit on various Board committees. 

38 The Schedule of Entrance Fees and Annual Dues provides that the dues 

shall include, at the discretion of the Directors, dues required to maintain membership in the Canadian 
Association of Real Estate Boards and the Corporation of Real Estate Brokers of the Province of. Quebec, 
or any qomparable body, association, federation, etc. 

39 One of the most attractive services offered by the Board is that of the "Multiple Listing Service". According 
to the Schedule of Entrance Fees· and Annual Due~s service i_s provided to those of the active members who_ pay 
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entrance fees and additional annual dues. The importance of this service is indicated by the testimony of Larry 
Faust, of the firm Immeubles Larry Faust Cie Ltee (Faust). He stated that three-quarters of his business' sales result 
from the Multiple Listing Service and without it he would be obliged to close down. 

40 Faust was an active member of the Board, and it was through · his employment with liim that appellant 
qualified as an associate member. 

41 As a consequence of his suspension and expulsion from the Board, appellant necessarily lost his employment 
with Faust, which could not retain him in its employ without contravening the Board's by-laws and exposing itself 
to expulsion. For the same reason, appellant was also prevented from entering the service of any other active 
member of the Board. He lost the access he would have had to the Multiple Listing Service through the 
intermediary of an active member. Finally, as he alleged, he was automatically excluded from the various 
associations of which he could only be a member through the Board, such as the Coxpo ration of Real Estate 
Brokers of the Province of Quebec, the Real Estate Institute of Canada, the Canadian Real Estate Association, th_e 
International Real Estate Federation of Paris and the Canadian Institute of Realtors; he alleged that the last 
exclusion deprived him of the right or'using the title F .RI., which made him a qualified appraiser. 

42 However, it is important to note that the Board is in no way a professional coxporation authorized to regulate 
and administer real estate brokerage. Under the Real Estate Brokerage Act, R.S.Q. 1964, c. 267, now R.S.Q. 1977, 
c. C-73, as amended in 1967 by An Act to amend the Real Estate Brokerage Act, 1966-67, 15-16 Eliz. II, c. 75, 
these functions belong exclusively to the Lieutenant-Governor in Council and to the Quebec Real Estate Brokerage 
Branch, an administrative agency which was at the time part of the Provincial Secretary's Department. Under this 
Act, and apart from certain exceptions, no one may act as a real estate broker or salesman without a permit issued 
by the Commission. to persons who have the qualifications prescribed by the Lieutenant-Governor in Council by 
by-law, and who provide a broker's or salesinan's security. A salesman's permit may only be obtained if the 
individual is employed by a broke~ who holds a permit or by a registered builder. 

43 As a result of his su5pension and expulsion from the Board and his dismissal from the Faust firm, appellant 
was apparently prevented from legally operating as a salesman, since he was no longer employed by a broker who 
held a permit, but from a strictly legal though not necessarily ·practical point of view he could have resumed the 
practice of his profession, either by obtaining a broker's permit or by entering as a salesman the employ of another 
broker who was not a member of the Board. 

44 Appellant further alleged that he obtained a broker's permit in 1970, and that this permit was renewed for 
1971 and 1972, but that this brokerage office did not succeed for lack of liquid assets. It was apparently because he 
held a broker's permit in his own right that in 1976 the Board offered, as he requested in his statement, to make 
him an active and not an associate member; he was no longer employed by an active member. 

45 The foregoing indicates that the Board does not belong to the category of political coxporations or to that of 
professional coxporations as such, which the legislator for reasons of public interest may invest with monopolies, 
on which he may confer privileges or to which he may delegate a true legislative authority, which may be effective 
not only against their members but with respect to the public - such as, for example, the power to prescribe a tariff 
of professional fees. The Board more closely resembles the type of voluntarily formed groups which, in English 
law, is known as "voluntary associations", such as social clubs, philanthropic, sports or even professional bodies, 
but the by-laws of which affect only members and apply only to them [TRANSLATION] "in a manner based on 
agreement and ofa private natilre": Gagne v. Ouellet[FNl] (at p. 107). 

46 In the second volume of the Traite de · Droit Civil du Quebec, the author Gerard Trudel, correctly in my 
opinion, equates the by-laws of such coxporations to provisions of a contractual nature. At pp. 482 and 483 he 
writes: 
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[TRANSLATION] In general, only the members of the corporation are subject to the by-laws and their 
consequences; they exist and have their authority merely by virtue of the application of a sort of 
contractual agreement; they are a type of adhesion contract ... 

Insubordination by a member equates to a breach of his contractual obligations to the corporation. 

47 It could also be said that a breach by the corporation of its own by-laws equates to a breach of its contractual 
obligations to its members. 

48 When an individual decides to join a corporation like the Board, he accepts its constitution and th(: by-laws 
then in force, and he undertakes an obligation to observe them. In accepting the constitution, he also undertakes in 
advance to comply with the by-laws that shall subsequently be duly adopted by a majority of members entitled to 
vote, even if he disagrees with such changes. Additionally, he may generally resign, and by remaining he accepts 
th~ new by-laws. The corporation may claim from him arrears of the dues fixed by a by-law. Would such a claim· 
not be of a contractual nature? What other basis could it have in these circumstances? In my view, the obligation of 
the corporati9n to provide the agreed services and to observe its own by-laws, with respect to the expulsion of a 
member as in other respects, is similarly of a contractual nature. 

49 Might it be objected that the basis of these obligations is the law, and in particular the provision of art. 361 of 
the Civil Code to the effect that the members · of a corporation are bound to obey its by-laws and regulations, 
provided they are legally and regularly made? 

50 I do not believe this to be the case. For the members of this type of corporation, this provision merely states 
the rule that an individual is required to abide by his ~ontracts. Further, the provision does not apply expressly to 
the corporation itself, which is nonetheless required to comply with its own by-laws. Finally, these obligations 
cannot result from the operation of law alone within the meaning of art. 1057 of the Civil Code, as that article 
applies to obligations which arise. · 

without the intervention of any act, and independently of the will of the person obliged or of him in whose 
favour the obligation is imposed; 

The adoption by the Board of its by-laws, and the undertaking to observe them by a member, are acts of the 
persons obliged and of the individual in whose favour the obligation is imposed. 

51 Finally, could it be argued that while the obligation to comply with its own by-laws is in the nature of an 
agreement, that is not· true for the obligation to observe the rules of natural justice? Such a division appears to me 
to be entirely artificial. It is true that the rules of natural justice are primarily of judicial origin, and they can in that 
sense be said to have their source in the law. However, the obligation which results could not be said to have its 
source in law solely (art. 1057 of the Civil Code). These rules do not change in nature when applied to contractual 
relations. Like the rules of contract, they represent supplementary law. If the agreement or the by-laws which have 
the nature of an agreement are silent on this point, then art. 1024 of the Civil Code is to be applied: 

The obligation of a contract ~xtends not only to what is expressed in it, but also to all the consequences 
which, by equity, usage or law, are incident to the contract, according to its nature. 

52 Relying solely on the enactments and on principle, therefore, I conclude that the rules and by-laws infringed 
by the Board are contractual in nature. The relatively rare precedents that are to be found on this or similar points 
tend in general to confirm this conclusion. 

53 In Beaudry v. Club St-Antoine[FN2], the Court of Review invalidated the by-law of a club which, in order to 
~ompel certain classes of its life members to contribute to its debts, imposed an additional charge on them. The 
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Court of Review cited Anglo-American doctrine and English cases, and as the basis for its decision, fully endorsed 
the theory that the by-laws ofa club are ofa contractual.nature. 

54 In a well-known case, Club de la Garnison de Quebec v. Lavergne [FN3], affirming Lavergne v. Club de la 
Garnison[FN4], Lavergne, who had been expelled from the Garnison Club, a social club, had his expulsion 
cancelled on the ground, inter alia, that it was contrary to the club's by-law. At page 43, the Court of Appeal relied 
on an English decision and an English author, Weirtheimer, Law relating to clubs, 4th ed. Additionally, and though 
it was not necessary to decide whether the matter was one of contract or tort, the passages cited by the Court of 
Appeal place a clear emphasis on the contractual nature of the club's by-laws. The Superior Court, the judgment of 
which was affirmed by the Court of Appeal on other grounds, stated squarely, at p. 353, 

[TRANSLATION] that by becoming a member of the club, plaintiff became a party to the written contract 
or by-laws of the said club, binding him as well as all the other members. 

55 This club, which had already existed as an association under the same name with a constitution and by-laws, 
was subsequently incorporated by a special Act of the Legislature, the Act to incorporate the Association known as 
: "The Quebec Garrison Club", S.Q. 1880, 43-44 Viet, c. 84, s. 2 of which continued the constitution, rules and 
regulations of the Association. The courts did not consider that this legislative provision altered the contractual 
nature of the Association's by-laws. 

56 In an earlier case, Monette v. Societe St-Jean-Baptiste de Va//eyfield [FN5], the contractual nature of the 
by-laws of the Societe was also mentioned. Because of the way in which the case ~as drafted or reported, it is 
difficult to know whether that reference was based on the submissions made by the parties or an obiter of the 
Court,. but no other theory was discussed. 

57 Finally, in a decision of this Court proceeding all the others, Union St-Joseph de Montreal v. Lapierre[FN6], 
Taschereau J., at p. 179, and Gwynne J. at pp. 182 and 183, apply the contractual theory, but it is true that the 
corporation in question was a mutual insurance society, in which the members had a patrimonial interest 
represented by their contributions. 

58 As this aspect of the matter is not governed solely by civil ·law and is also affected by corporate law, we 
cannot pass over two cases which relate to matters in other provinces, but which are practically identical to the case 
at bar. They ·are, first, a decision 9f this Court, Vancouver Real Estate Board v. Moscrop Realty Ltd[FN7], in 
which an action for damages for the unlawful expulsion of an active member was allowed against a corporation 
similar to the Board. The by-laws of the "Board' were not complied with, and it was conceded in the Court of 
Appeal, in the course of an interlocutory proceeding, that the claim was based on the breach of a contractual 
obligation, Wyman and Moscrop Realty Limited v. Vancouver Real Estate Board[FN8], at p. 477. As may be seen 
from the final decision of the Court of Appeal, Wyman v. Vancouver Real Estate Boara'[FN9], at p. 22, the 
"Vancouver Real Estate Board" was · incorporated pursuant to the Societies Act, R.S.B.C. 1948, c. 311, the 
provisions of which closely resemble those of Part iII of the Companies Act under which the Board was established. 

59- Vancouver Real Estate Board, supra, was followed by the Appellate Division of the Supreme Court of 
Alberta in Philipzyk v. Edmonton Real Estate Board Co-operative Listing Bureau Ltd[FNIO], concerning the 
improper expulsion of an associate men:iber of the "Board", which had 'been established pursuant to The 
Co-operative Associations Act, R.S.A. 1970, c. 67. This legislation differs in part from Part ill of the Companies 
Act, in that it provides that members of the Corporation hold a share of stock which may be repurchased by the 
"Board" if the member is expelled. The Appellate Division relied heavily on the contractual theory. 

60 The Court was also referred to several cases of expulsion from labour unions. The precedents in this area are 
more numerous. I have not referred to them: most of these cases deal with unions subject to very special 
pro'!isions, whic_h for exa.ip._Qle may partic~pate in l~al proceedings without en~g.kgal personality, or exercise 

Copr. Cl West 2007 No Claim to Orig. Govt. Works 

http://ecarswell.westlaw.com/print/printstream.aspx?prft=HTMLE&destination=atp&sv=... 25/03/2007 



r· 

[ 

[ 

[ 

[ 

[ 

[ 

[ 

[ 

[ 

[ 

[ 

l 
L 
L 

Page 10of14 

Page 9 

rI980l 2 S.C.R. 555, 35 N.R. 545 

their powers in the context of a closed shop: Seafarers' International Union v. Stern[FNI I]. I doubt that these 
cases can be applied other than by a somewhat remote analogy. However, it should be emphasized, to the extent 
that they can be applied, that in general they embody the theory that the relations between a union and its members 
are contractual in nature: White v. Kuzych[FNI2] and Orchard v. Tunney[FN13]. Only one decision of this Co.urt 
appears to go in the opposite direction. This is International Association of Longshoremen, Local 375 v. Dussault 
[FN"14], an English translation of which has been published. An action in damages was allowed against the union 
for the dismissal of certain of its members. The Court characterized the remedy as a remedy in tort. The case is an_ 
isolated one, prior to White v. Kuzych, supra, and Orchard v. Tunney, supra, in which it is not mentioned. It cannot 
be regarded as based on special p<>ints of Quebec law, but it is possible that it can be explained by special aspects 
of procedure and the ·fact that the plaintiffs based their action on art. 1053 of the Civil Code: the plaintiffs' 
statement of claim contained an express allegation of malice and bad faith. 

61 In my opinion the first question should be answered in the negative: the damages claimed are not prescribed. 

Il-Are some of the damages claimed prescribed? 

62 This question was hardly dealt with in the pleadings and in the parties' submissions: 

63 It arises from the fact that appellant has claimed damages not only for loss of income but also, inter alia, for 
'injury to his reputation. 

64 It is important to reproduce here exactly what appellant is claiming under this second head of damages. 

65 One of the conclusions of his statement of claim reads as follows: 

as damages, compensation, for the humiliations, professional, personal and social, for the privations social 
and otherwise, the physical and mental suffering and aggravations, the bomb threats and other threats, the 
attempts to intimidate and the attempts to bodily harm, the harassment and the worry endured by his. wife 
and himself, an additional sum of ... 

66 In his inscription in appeal in the Court of Appeal, he all~ged that the trial judge dismissed his claim for 
damages 

[TRANSLATION] not taking into account the almost irreparable harm done to his professional, social 
and personal reputation, and not taking into account the humiliation, priva,tion and mental and physical 
suffering inflicted on, endured by plainti~s wife and plaintiff himself. 

67 Finally, his inscription in appeal to the Court of Appeal also contained the following passage: 

[TRANSLATION] These effects are ALL THE DAMAGES CAUSED, humiliation, privation, suffering, 
injury to professional, social and personal reputation, harm done to plaintiff-appellant, to his wife ... 

68 Opinion seems to be divided in the Quebec courts as to the nature of this type of damages. Some appear to 
think that such damages, in particular that resulting from injury to reputation, are necessarily delictual or 
quasi-delictual. If that were the case, this part of appellant's claim would be prescribed. 

69 The problem raised by this distinction often arose in Quebec at the period when delictual or quasi-delictual 
actions could be brought before a jury, whereas claims in damages for the breach of non-commercial contracts 
could not be. A plaintiff who claimed damages for breach of a civil contract and for injury to his reputation, or for 
any other loss of this kind, was often met by a dilatory exception which, if it was allowed, obliged him to choose 
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between these two actions, since it was held that they could not be brought in the same type of proceeding. 

70 In Ville de Montreal v. De Montigny[FN15], the Court of Appeal, reversing a judgment given by the Superior 
Court without reasons, denied respondent a trial by jury with respect to a claim in damages for breach of a contract 
of service. The statement of claim included the allegation that respondent had been humiliated by the fact that, as 
he did not receive his expected salary, he had had to occupy a more modest social position. The Court held that the 
action was entirely in c·ontract. 

71 In Vezina v. Corporation de la Ville de Megantic[FN16], Vezina claimed from the City, as a result of his 
dismissal, the sum of $15,000, namely $13,000 for breach of contract and· loss of salary and $2,000 for 
[TRANSLATION] "damages inflicted on his person, his reputation and his honour". Surveyer J. of the Superior 
Court dismissed the City's dilatory exception, relying inter a/ia on the following reasons: 

[TRANSLATION] Whereas plaintiffs action is based on a single cause: the cancellation of his contract of 
employment by defendant corporation; 

Whereas whatever the nature of the damages claimed as a result of this breach of contract, they do not 
cease to be contractual damages.; 

Whereas whatever may be the legal consequences of this breach of contract, no part of the claim for 
damages is capable of being heard by a jury: ·Cite de Montreal v. de Montigny, 11 R. de P. 273, 20 Q.B. 49 

72 In .Pilon v. Samson[FNl 7]; two doctors had conc.luded one contract in which one d9ctor sold to the other a 
joint half ofreal property, and another contracfrelating to division of the use of this real property and to a monthly 
contribution to a common fund. By his action, plaintiff sought to have these two contracts rescinded becau8e 
defendant had not complied with the agreed obligations. He also sought damages. Finally, the statement of claim 
contained the following allegation: 

[TRANSLATION] 22. Plaintiff further suffered damages to his reputation, his work and his patients as a 
result of the breach by defendant of his obligations, and the words and actions and the unlawful and 
damaging co~duct of defendant or his employees, acting in the performance of their duties, or persons for 
whom defendant was legally responsible, damages which plaintiff for the puxposes of this action reduces 
to the sum of five thousand dollars ($5,000). 

73 Gagne J., expressing the unanimous opiriion of the Court of Appeal, commented on this allegation as follows, 
at pp. 325 and 326: · 

[TRANSLATION] .. .it would appear impossible legally to maintain that the facts alleged in paragraph 22 
can be the basis of a trial by jury. There is no doubt that none of the parties could seek to obtain such a 
trial for damage to his reputation, and so on, as a result of the breach of his obligations by defendant. This 
is not a delictual matter, but clearly a matter of a departure from contractual obligations which have no 
commercial aspect. · 

There remain the words and actions and the unlawful and damaging conduct of defendant or his 
employees. 

Plaintiff stated in his submission that only the words and actions of defendant relating to his obligations 
and to plaintiff's rights under the contracts were in question. It would have been preferable to say this in 
the statement of claim, although it is implied by the wording of paragraph 22. 
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In any case, no specific amount is claimed for the damage allegedly caused by these words and actions by 
defendant, which are said to be delictual in nature. In order to be entitled to a trial by jury, the sum 
claimed by the action must exceed $1,000, as a result, clearly, of one of the reasons mentioned in art. 421 
C.C.P. . 

74 · The Court of Appeal, reversing the judgment of the Superior Court, dismissed the dilatory e~ception made by 
defendant because an ~ount exceeding $1,000, for delictual damages is not claimed in paragraph 22. 

75 The report of Corporation du village de Danville v. Lamarche[FN18] is brief to say the least, and even 
inaccurate. The complete text of this case discloses that it was a claim by the chief of police and of t:lle firemen in 
the village. He had been hired for three years, but the contract provided that he could be dismissed earlier provided 
a certain sum of money was paid to him. He was dismissed and claimed this amount. However, he claimed 
additional compensation of $6,000 for the following reasons: 

[TRANSLATION] The proceedings of defendant mentioned above, the defamatory misstatements made 
in its resolutions, the news of plaintiffs unjustified dismissal, in the circumstances related above, received 
wide publicity in the Danville region, and indeed throughout the province, and as a result plaintiff suffered 
considerable damages to his property, honour and reputation, damages which amount to at least $6,000. 

76 Marchand, Bissonnette and Rinfret JJ.A. were of the opinion that this claim was separate from the other, and 
that it was delictual in nature because it was based on an allegation of defamation. St-Jacques and Barclay JJ.A., 
dissenting, were not able to distinguish this case from Pilon v. Samson, supra. 

77 In Laricheliere v. Hopital Sainte Jeanne d'Arc de Montreal[FNI9], a doctor who was dismissed from the 
hospital's medical board in breach of a prior agreement sought to be reinstated and to be awarded damages. The 
damages claimed included damages for injury to the reputation and prestige of plaintiff, because of the publicity 
given to his dismissal, but ~t was not alleged that this publicity constituted a wrongful act distinct from the 
dismissal; it was related to the unlawful dismissal. Brossard J., then a judge of the Superior Court, made a thorough' 
analysis of the question. He dismissed the dilatory exception by the hospital on the ground that the cause of action, 
so far as it related to damages, was essentially the fact of the dismissal. However, the case involved other 
complications resulting from the form of certain allegations, which need not be discussed here. 

78 In Corporation du Gaz Nature/ du Quebec v. Frank[FN20], the Court of Appeal, reversing the Superior 
Court, allowed a dilatory exception: the plaintiff claimed damages for unlawful dismissal and other damages 
because his employer's manager had struck him in the head. 

79 In Ruel v. Banque Provinciale du ,Canada[FN21], a case only reported in summary form, the question was 
also one of dismissal and damage to reputation, but the dismissal was held to be justified and lawful, 1¥1d it was 
further held that the Bank had not wrongfully participated in the gossip and rumour that allegedly injured plaintiff's 
reputation. 

80 Finally, in Lido Construction Inc. v. Credit Sorel Inc. [FN22], a judgment also reported in summary form, the 
Superior <;ourt appears to have dismissed a claim for damages for injury to reputation because the action was 
based on contractual liability. However, this is probably an obiter dictum, because it was held that damages to 
reputation had not been established. · 

81 In short, there appears to be general agreement on the principle, although in some specific cases, such as 
Corporation du village de Danville, supra, application of the principle has resulted in difficulties of inteipretation. 
In my opinion, the principle is most concisely stated by Surveyor J. in Vezina, supra; this is the principle applied 
by the Court of Appeal in Pilon, supra, and by the Superior Court in Laricheliere; supra. If the damages claimed 
result from a sll!gle cause of action, which is the breach of contractual obligation, the damages will be 
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characterized as contractual damages and will only be prescnbed after thirty years. If they result from several 
separate and independent causes of action, as was clearly. the Cl!Se in Corporation du Gaz Nature/ du Quebec, supra 
, they must be regarded as contractual or delictual depending on whether they originate in the breach of a contract 
or in an offence or quasi-offence, and they will be prescribed accordingly. 

82 Applying these principles to the case at bar, I would .say that the damages which appellant is claiming for 
injury to his professional, personal or social reputation, for humiliation, mental and even physical suffering, result 
from a single cause of action, his improper suspension and expulsion from the Board. They are associated with this 
SUM>ension and expulsion, and do not result from any defamation or other separate offence. Accordingly, in my 
opinion the damages are not prescribed and appellant is entitled to them if they are established. Furthermore, such 
damages, especially the damages to professional reputation, may only be another way of designating a reduction or 
cessation of income caused, for example, by the loss of certain clients. 

83 On the other hand if, as appellant alleged, he suffered loss as a result of "bomb threats and other threats, the 
a~empts to intimidate and the attempts to inflict bodily harm", in my opinion such damage is prescribed. This 
damage results from typical offences, which are separate causes of action and distinct from his suspension and 
expulsion by the Board. · 

84 So far as the damages which may have been suffered by appellant's wife are concerned, I think it is clear and 
therefore almost superfluous to note that appellant cannot claim these for her, quite apart from the question of 
prescription. · 

85 I would allow the appeal, set aside the judgment of the Court of Appeal and that part of the judgment at trial 
which dismissed the appellant's claim in damages, and return the case to the Superior Court for the determination 
of the amollilt of the damages which the appellant may have sustained as a result of his suspension and expulsion 
from the Montreal Real Estate Board. The appellant is entitled to his costs in this Court and in the Court of Appeal. 
The costs relating to the claim in damages will be determined by the Superior Court. 

Solicitors of record: 

Solicitor for the appellant: Robert Decary (Counsel), Hull, Quebec. 

Solicitors for the respondent: Campbell, Pepper, Lajfoley, Montreal. 

FNl. (1958] RL. 102. 

FN2. (1901), 19 C.S. 452. · 

FN3. (1918), 27 K.B. 37. 

FN4. (1917), 51 C.S. 349. 

Appeal allowed with 
costs and - record 
returned to the Superior 
Court to determine the 
amount of the damages. 

[ FN5. (1886), 30 L.C.J. 150. 

fN6. (1880), 4 S.C.R 164. 
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FN7. [1961] S.C.R 418. 

FN8. (1959), 27 W.W.R 476. 

FN9. (1960), 23 D.L.R (2d) 21. 

FNlO. (1975), 55 D.L.R. (3d) 424. 

FNll. [1961] S.C.R. 682. 

FN12. [1951] A.C. 585. 

FN13. [1957] S.C.R. 436. 

FN14. [1947] 1. D.L.R 5. 

FN15. (1910), 20 Q.B. 49. 

FN16. (1935), 39 RP. 223. 

FN17. [1951] RP. 321. 

FN18. [1953] Q.B. 579. 

FN19. [1958] R.P. 194. 

FN20. [1961] Q.B. 792. 

FN21. [1971] C.A. 343. 

FN22. [1977] C.S. 926. 

END OF DOCUMENT 
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230 The Law of Charitable and Not-for-Profit Organizations 

rect historically and it is clear that it does not represent the present state of 
the law in this jurisdiction. SI 

While Justice Cullity was discussing the supervisory jurisdiction of the 
superior court and the issue of beneficial ownership of property for gen
eral purposes of .the corporation or for specific charitable purposes, it 
illustrates the background to the confusion. 

III DUTIES AND OBLIGATIONS TO 'lHE ORGANIZATION 

Directors and officers of an organization, such as a corporation, have 
fiduciary obligations to the organization. These obligations or duties re
quire officers and directors to act with a reasonable degree of prudence, 
to be diligent, to act in good faith, honestly and loyally, and to avoid 
conflicts of interest. 

The courts have applied, for example, the common law duty of loyalty 
to corporate officers and directors. In Can. Aero Service Ltd. v. O'MalleyS2 

Chief Justice Laskin concluded that a director, as a fiduciary, had a duty 
to act loyally, honestly, in good faith and .to avoid personal profit. Liabil
ity does not turn on whether or not 'the director acted in bad . faith. 
Rather, no fic;luciary may "have an interest that possibly conflicts with the 
interests of those whom he is bound to protect", according to Aberdeen. 
Railway Co. v. Blaikie Bros.ss In Regal (Hastings) Ltd. v. Gulliver,M the 
House of Lords decided that the test is whether or not the director has a 
personal conflict. If there is a personal conflict, the director could be li
able to account for any profits he or she makes. The rationale is that the 
·director has a fiduciary relationship to the corporation and out of that 
relationship the director made a profit. S5 . 

The Supreme Court of Canada took a similar approach in the Can. 
Aero case. · The Court looked to the circumstances to determine whether 
or not a conflict existed. The types of factors that the court should con
sider include the: 

... position or office held, the nature of the corporate opportunity, its ripe
ness, its specificness and the director's or managerial officer's relation to it, 
the amount of knowledge possessed, the circumstances in which it was ob
tained and whether it was special or, indeed, even private, the factor of 
time in the continuation of fiduciary duty where the alleged breach occurs 
after termination of the relationship with the company, and the circum-

SI Asian Outreach Canada v. Hutchinson, [1999] 28 E.T.R. (2d) 275 (Ont. S.CJ.). 
S2 [1974] S.C.R. 592. 
SS (1854), 2 Eq. Rep. 1281 (H.L). 
S4 [1942] l All E.R. 378 (H.L). 
S5 Ibid. ~ at 385. 
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stances under which the relationship was terminated, that is whether by re
tirement or resignation or discharge:38 

In practical terms, a prudent director or officer of a not-for-profit or
, ganization, either incorporated or an unincorporated association, should 
:, probably avoid having an interest in any contract of the corporation. An 
:, exception exists if the director declares an interest in the contract at the 
. ·· board meeting where the contract is considered or arises and refrains 

.f ~~ from voting or participating in the discussion or attempt:iiig to influence 
} ' thevote.37 

If the corporation is a charitable corporation, the director should 
·.';, avoid any interest in any contract with the corporation because directors 

,_ are held, at least nomina:lly, to a higher standard of conduct that is akin 
: to that of a "trustee". An exception to this general rule would be where, 

with the court's approval, the corporation is paying for professional 
\ services that are additional to the director's duties.Sii Unless both condi-
. tions have been met, it is not prudent for a director to charge or receive 

professional or other fees from the charitable corporation. In the case of 
lawyers, accountants and similar professionals, the restriction from 
charging for professional services probably applies not only to the indi
vidual lawyer or accountant who is the officer or director but to all _the 
partners and employees of the firm. · 

The prudent course would be for a professional firm not to charge or 
receive commissions for any professional services that it provides to the 
charitable corporation. This restriction would apply to any services pro
vided not only by the officer or director in his or her professional capac
ity but also to the services provided by partners and employees. Obvi
owily, this situation may result in greater difficulty for charitable organi
zations to attract officers and directors who can provide assistance to the 
organization. 

The Charities Accounting Act was amended to permit certain types of 
transactions by directors. Section 5. l was added to the Act39 and author
ized the Attorney General to make regulations on the advice of the Pub
lic Guardian and Trustee that would otherwise require the approval of a 
superior court justice. A regulation was enacted in 200 l that permits, for 
example, the purchase of indemnification insurance.-iO 

In some cases, fees are paid by a third party and not by the charitable 
organization. For example, a financial consultant or investment advisor 

56 [1974] S.C.R 592, at 620. 
!7 The incorporating statutes usually provide for this approach. See, for e.g., s. 71 of the 

Ontario Cmporations Act, R.S.O. 1990, c. C.38; s. 98 of the Ontario Co-operative Cmpora
tions Act, RS.O. 1990, c. C.35; and s. 98 of the Canada Corporations Act, R.S.C. 1970, c. 
C.32. 

!8 & Haro/,d G. F~ Education Fund v. Ont. (Public Tnmu) (1989), 69 O.R. (2d) 742 (H.C.). 
ll9 S.O. 1999, c. 12, Sched. B, s. 1(4). 
-iO 0. ~g. 4101. 


