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Docket: S090331 

Registry: Vancouver 

Between: 

Canadian Federation of Students – British Columbia Component 

Plaintiff 

And: 

Simon Fraser Student Society 

Defendant 

Before: The Honourable Mr. Justice Blair 

Reasons for Judgment 

Counsel for Simon Fraser Student Society: S. Coristine
K. Woodall

Counsel for Canadian Federation of Students 
and Canadian Federation of Student - 
Services: 

M. Palleson
J. Van Netten

Counsel for Canadian Federation of Students 
- British Columbia Component: 

M. Underhill

Place and Date of Hearing: Vancouver, B.C.
January 28-30 and 
May 25 & 26, 2009

Place and Date of Judgment: Vancouver, B.C.
20090810

[1] Members of the Simon Fraser Student Society (the “SFSS”), all being 

students at Simon Fraser University (“SFU”) in Burnaby, between March 18 and 20, 

2008, voted by referendum (the “Referendum”) to terminate the affiliation of the 

SFSS with the Canadian Federation of Students (the “CFS”), an organization 

representing student societies at post-secondary school institutions across Canada.  
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[2] The CFS refused to accept the Referendum results given what it perceived to 

be significant irregularities in the conduct of the vote, including the refusal of the 

SFSS executive to hold the Referendum pursuant to the bylaws of the CFS.  The 

conflict led to the SFSS commencing a petition (Vancouver Registry No. S082674) 

against the CFS and two of its components, the Canadian Federation of Students – 

Services (the “CFS – Services”) and the Canadian Federation of Students – British 

Columbia Component, (the “CFS – BC”).  The petition was followed by an action 

(Vancouver Registry No. S089144) brought by the CFS and CFS - Services against 

the SFSS, which I will refer to as Action No. 1; and an action (Vancouver Registry 

No.S090331 brought by the CFS - BC against the SFSS, which I will refer to as 

Action No. 2. 

[3] The hearing commenced with the filing of an order on January 28, 2009 in 

which the parties consented as follows that: 

1. The petition, Registry No. S082674, would be discontinued against the 
respondents CFS and CFS – Services, leaving CFS – BC as the sole 
respondent; 

2. The hearing of the SFSS petition against the CFS – BC will be heard at 
the same time as the trial in CFS  and CFS – Services against SFSS 
(Action No. 1) and CFS – BC against SFSS (Action No. 2); 

3. The evidence in any of the three proceedings will be evidence in the other 
proceedings; 

4. Any rulings that Actions No. S0089144 and No. S090331 cannot be dealt 
with summarily pursuant to Rule 18A will apply to the petition; and 
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5. No party will be restricted from arguing that it is not appropriate to deal 
with any of the proceedings summarily. 

The Applications  

[4] In the instant hearing, the SFSS applies by motion for part of the relief sought 

in its petition against the respondent, CFS – BC, specifically an order pursuant to the 

oppression remedies found in s. 71 of the Society Act, R.S.B.C. 1996, c. 422 and ss. 

200 and 272 of the Company Act, R.S.B.C. 1996, c. 62 that the CFS – BC be wound 

up, or alternatively, for an order that the CFS – BC remove the SFSS from its 

membership lists and amend its records by removing the SFSS as a member of the 

CFS – BC.  In effect, the relief requested by SFSS, if granted, would implicitly 

confirm the validity of the Referendum terminating SFSS’s affiliation with the CFS – 

BC. 

[5] The motion brought by the SFSS does not fully reflect the relief sought in the 

petition in which the SFSS also requested an order pursuant to s. 85 of the Society 

Act to rectify any omission, defect, error or irregularity in the procedures relating to 

the Referendum; an order that the CFS – BC rectify its records to delete as its 

members, not just the SFSS, but the names of all the members of the SFSS; and an 

order cancelling the 1982 contract between the CFS – BC and the SFSS by which 

SFSS agreed to collect and to pay fees to the CFS – BC. 

[6] The CFS – BC and formerly the CFS, prior to the discontinuance of the 

petition against it by order on January 28, 2009, took the position that the matters 

raised and the relief sought by the SFSS in its petition ought to have been bought by 

way of a writ and statement of claim.  

[7] In further motions brought in Action No. 1 and Action No. 2, the SFSS as the 

defendant seeks an order pursuant to Rule 18A of the Rules of Court that the claims 

brought against it by the CFS, the CFS – Services and CFS – BC be dismissed.  In 
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their statements of claim the plaintiffs allege that the SFSS has failed since SFU’s 

2008 summer session to remit to the plaintiffs the membership fees from SFU 

students as provided in the parties’ 1987 fee agreement and the plaintiffs’ bylaws 

which the plaintiffs assert are binding on the SFSS as a member of the CFS, the 

CFS –Services, and CFS – BC. The plaintiffs seek to recover the membership fees 

which it asserts are being held in trust by the SFSS and unpaid since the 

Referendum in 2008. The administration of Simon Fraser University actually collects 

the fees from the students and remits them to the SFSS which in the past then 

forwarded the requisite portion to the plaintiffs. The CFS – BC also seeks an order 

that pending further order of this court the SFSS continue to collect the fees owing to 

the CFS – BC and place those monies into court. 

[8] The CFS and CFS – Services in its statement of claim further seek a 

declaration that the Referendum does not constitute a referendum pursuant to the 

bylaws of the CFS and CFS – Services or was otherwise invalid, thereby precluding 

SFSS from using the Referendum as a mandate to terminate its affiliation with the 

plaintiffs, with the result that the SFSS remains a voting member of both the CFS 

and CFS – Services.  In addition to the purported failure of the SFSS to follow the 

plaintiffs’ bylaws and constitution in conducting the Referendum, the plaintiffs in their 

statement of claim cite examples of electoral misconduct allegedly committed by the 

SFSS and its representatives during the Referendum process, misconduct which the 

plaintiffs say follows from an anti-CFS bias held by some of the SFSS executive and 

which led to the misconduct.   

[9] The SFSS in its statement of defence asserts that it was not bound by the 

bylaws and constitution of the CFS and CFS – Services, and that it conducted the 

Referendum to terminate its membership in the plaintiffs’ organizations pursuant to 

the SFSS’s bylaws and constitution.  The SFSS says the result, 66 percent in favour 

of ending the SFSS’s affiliation with the CFS and CFS – Services, terminated any 

continuing financial obligation it owed to the plaintiffs.  
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[10] The plaintiffs and the SFSS both assert bad faith in the events surrounding 

the holding of the Referendum.  The plaintiffs allege that the SFSS executive was 

biased against the CFS and that biased executive foiled the holding of the 

Referendum pursuant to the plaintiffs’ bylaws. The SFSS alleges that the plaintiffs 

did not wish to see the Referendum proceed as they anticipated defeat which in turn 

would have led to the loss of the financial support the plaintiffs received from the 

SFSS.  

[11] The initial steps towards the Referendum were taken in conformity to the CFS 

bylaws, including the creation of a four-member Referendum Oversight Committee 

(the “ROC”) consisting of two representatives appointed by the SFSS and two by the 

CFS.  Although the ROC reached agreement on certain aspects of the voting 

process, the committee found itself deadlocked on other aspects and the SFSS, 

rather than addressing the deadlock, unilaterally determined to hold the Referendum 

itself under the SFSS bylaws and constitution and placed the conduct of the 

Referendum in the hands of its own committee, known as the Independent Election 

Committee (“the IEC”).  The position of SFSS is that it was not bound to adhere to 

the CFS bylaws and constitution in holding the Referendum and was entitled to 

follow its own bylaws and constitution when conducting the Referendum. The 

position of the CFS was and remains that the SFSS, as a member of the CFS, was 

bound to follow the process established by the CFS to address the situation where a 

CFS member wished to conduct a referendum on whether to continue its affiliation 

with the CFS.  

[12] The aforementioned provides a brief background to the dispute which brings 

the parties to court. The SFSS anticipated that the issues between the parties set 

out in their respective motions are suitable to be addressed in a summary and 

expeditious fashion utilizing the provisions of Rule 18A. The CFS from the outset of 

the hearing asserted that given the nature of the issues the parties’ dispute was not 

suitable to be determined through a summary trial and that a conventional trial ought 

to be held to address the parties’ dispute.  At the commencement of the hearing, I 

lacked an appreciation of the parties’ situation such as to permit me to determine at 
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that early stage whether the dispute might be dealt with summarily.  I, therefore, 

directed the parties to proceed with the hearing of the various motions, including 

their submissions on the suitability of the summary process, anticipating that at the 

conclusion I would be in a position to determine whether some or all of the issues 

might be dealt with summarily or whether some or all of the issues required a 

conventional trial. 

Conclusion 

[13] In the five-day hearing which commenced in January 2009 and ended May 

2009, I heard extensive submissions from counsel and have since had the 

opportunity to consider the submissions, the affidavit material, and the law filed in 

support of the parties’ differing positions with respect to the motions and issues 

before the court.  I have concluded that the validity of the Referendum and the 

issues raised in the holding of the Referendum, which are central to the parties’ 

dispute, are not appropriate for determination in a summary fashion under Rule 18A.  

Before addressing the reasons which have led to my conclusion, I will refer to Rule 

18A and the approach to summary trials favoured in Inspiration Management Ltd. v. 

McDermid St. Lawrence Ltd. (1989), 36 B.C.L.R. (2d) 202 (C.A.). 

The Law 

Rule 18A provides in part: 
Application  
(1)  A party may apply to the court for judgment, either on an issue or 
generally, in any of the following:  

(a) an action in which a defence has been filed; 

(b) an originating application in respect of which a trial has been 
ordered under Rule 52 (11) (d);  

(c) a contested family law proceeding; 

(d) a third party proceeding in which a statement of defence to third 
party notice has been filed;  

(e) a proceeding by way of counterclaim in which a statement of 
defence to counterclaim has been filed.  

... 
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Ancillary orders and directions  
(8)  On an application heard before or at the same time as the hearing of an 
application under subrule (1), the court may  

(a) adjourn the application under subrule (1), or 

(b) dismiss the application under subrule (1) on the ground that 

(i)  the issues raised by the application under subrule (1) are not 
suitable for disposition under this rule, or 

... 

Judgment  
(11)  On the hearing of an application under subrule (1), the court may  

(a) grant judgment in favour of any party, either on an issue or 
generally, unless  

(i)  the court is unable, on the whole of the evidence before the 
court on the application, to find the facts necessary to decide 
the issues of fact or law, or  

(ii)  the court is of the opinion that it would be unjust to decide 
the issues on the application,  

(b) impose terms respecting enforcement of the judgment, including a stay of 
execution, as it thinks just, and  

(c) award costs. 

[14] In Inspiration, McEachern C.J. wrote at 215: 

The test for Rule 18A, in my view, is the same as on a trial. Upon the facts 
being found the chamber judge must apply the law and all appropriate legal 
principles. If then satisfied that the claim or defence has been established 
according to the appropriate onus of proof he must give judgment according 
to law unless he has the opinion that it will be unjust to give such judgment. 

In deciding whether the case is an appropriate one for judgment under Rule 
18A the chambers judge will always give full consideration to all of the 
evidence which counsel place before him but he will also consider whether 
the evidence is sufficient for adjudication. For example, the absence of an 
affidavit from a principal player in the piece, unless its absence is adequately 
explained, may cause the judge to conclude either that he cannot find the 
facts necessary to decide the issues, or that it would be unjust to do, so. But 
even then, as the process is adversarial, the judge may be able fairly and 
justly to find the facts necessary to decide the issue. 

And he added the following: 

Subject to what I am about to say, a judge should not decide an issue of fact 
or law solely on the basis of conflicting affidavits even if he prefers one 
version to the other. It may be however, notwithstanding sworn affidavit 

20
09

 B
C

S
C

 1
08

1 
(C

an
LI

I)



 

 

evidence to the contrary, that other admissible evidence will make it possible 
to find the facts necessary for judgment to be given. 

[15] It is in the context of the direction found in Inspiration that I approached the 

Rule 18A application brought by the SFSS with a view to provide judgment if at all 

possible. What follows are the factors which led me to find that I could not give a 

judgment. 

The Volume of Material Involved 

[16] I have already noted that it took five days to hear the applications, although 

counsel anticipated that it would take just three days. Given that there were five 

lawyers involved in the hearing, the seriousness and complexity of the evidence and 

the issues, as well as the amount of material presented, the failure to complete the 

hearing in the time allotted was perhaps not surprising. 

[17] An early and telling indication that the motions were likely to consume more 

time than planned came with the sheer volume of material filed. The chambers 

record consisted of six binders with another volume for various bylaws and yet an 

eighth binder devoted to key documents. By the conclusion of the hearing, there 

were approximately 30 affidavits filed from a variety of affiants, some of which with 

exhibits were of considerable length, and totalled an estimated 2,500 pages. The 

SFSS filed a 620 page affidavit sworn by Titus Gregory which included four exhibits 

totalling 589 pages. The parties all filed thorough written submissions which together 

totalled some 425 pages. In addition, counsel delivered eight separate binders 

containing in excess of 150 authorities in support of their respective submissions. 

The boxes containing the parties’ material weighed some 40 kilograms. I should note 

that of the material filed, only a portion of that contained in the affidavits was 

specifically referred to by counsel and, similarly, counsel referred to some but not all 

the authorities cited. However, whether counsel did or did not refer to all the affidavit 

material including the attached exhibits, it is still evidence to be read and considered 

before judgment might properly be given.  
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[18] In Inspiration, McEachern C.J., at 216, noted that many complex cases 

properly prepared and argued can be resolved summarily without compromising 

justice in any way. However, he continued: 

But it is necessary to recognize that it is essential on all applications under R. 
18A for counsel to bring an appropriate measure of professional skill to the 
preparation of both the substance and the form of their material. It is unfair to 
scoop-shovel volumes of disjointed affidavits and exhibits upon the chambers 
judge and expect him or her to make an informed judgment. ... 

[19] The volume of the material filed in a summary trial application led to the 

dismissal of a Rule 18A application in Chu v. Chen, 2002 BCSC 906 where Bouck J. 

concluded that the issues and what he found to be an excessive amount of material 

filed in a Rule 18A application precluded the trial judge from fulfilling the intent of 

Rule 18A which was to give summary disposition to a summary trial.  In Chu, Bouck 

J. noted that he was faced with approximately 850 to 900 pages of written material, 

an amount considerably less than that filed in the instant case. 

[20] In Great Canadian Oil Change Ltd. V. Dynamic Ventures Corp., 2002 BCSC 

1295, Goepel J. also addressed the suitability of a Rule 18A summary trial where the 

parties filed extensive materials as well as numerous extracts from examinations for 

discovery. The material filed, although extensive, was again much less than the 

amount of material filed in the instant case.  Goepel J. cited the Chu decision in 

concluding that a summary trial was an inappropriate basis upon which to give 

judgment.  He also referred to the concern found at page 216 of Inspiration, in which 

Chief Justice McEachern wrote that in a summary trial it was unfair of counsel to 

scoop-shovel volumes of disjointed affidavits and exhibits upon the chambers judges 

and expect them to make an informed judgment. Goepel J. then wrote: : 

[69] That is effectively what has happened on this application. In saying so 
I mean no criticism of counsel who thoroughly prepared and argued this case 
and its various issues meticulously. The fact is, however, that at a certain 
point, the masses of paper necessary to present a case may make such a 
case unsuitable to be determined under Rule 18A. Before embarking on such 
applications, counsel should well consider whether the sheer volume of 
information they have to place before the judge and the number of issues that 
have to be decided make the matter unsuitable for determination under Rule 
18A. 
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[21] In a more recent decision, RC Hotel Ventures Ltd. V. Meristar Sub 2C, L.L.C., 

2008 BCSC 918, Masuhara J. again explored the factors to be considered when 

determining whether a summary trial was suitable, stating in para.13: 

(f)  In some cases, the complexity of the issues raised or the volume 
of the material before the court may be such that the matter is 
unsuitable for resolution by summary trial. 

[22] In the instant case, it would be unfair to conclude that the material filed is 

disjointed or constitutes the contents of a scoop shovel, to use Chief Justice 

McEachern’s description. However, the extensive material filed, including the 

pleadings, the affidavits, the submissions and the authorities involve numerous 

questions which are referred to in bits and pieces throughout the material.  These 

questions have to be addressed, if not resolved, in order to properly and fairly 

conclude a judgment in this summary trial.  The material is expressed in a fashion 

which leads me to conclude that the goal of finding a judgment will prove to be 

difficult, elusive and not necessarily fair or just.  

Other Factors 

[23] At page 216 of Inspiration, McEachern C.J. wrote that in deciding whether it 

would be unjust to give judgment, the trial judge is entitled to consider the amount 

involved, its complexity, its urgency, any prejudice likely to arise by reason of delay, 

the cost of proceeding to a conventional trial in relation to the amount involved, the 

proceedings to date, and any other matters which arise for consideration.  

[24] When considering whether it would be just to give judgment, I have 

considered that the sum involved, approximately $400,000, is significant. The 

matters, both factually and legally, are relatively complex particularly given the 

amount of material adduced to date and that which might be forthcoming following 

full and proper discoveries.  There is usually an urgency to resolve litigation and I 

would anticipate that the parties in the instant case would like to resolve their 

dispute. There is, I am sure, a prejudice, including a greater financial cost, to putting 

this dispute over to a conventional trial, but it is not sufficient to preclude the matter 

20
09

 B
C

S
C

 1
08

1 
(C

an
LI

I)



 

 

from being dealt with by way of a conventional trial.  The cost of proceeding to a 

conventional trial will be outweighed by ensuring that the parties’ respective 

positions have been fully explored during the course of a trial.  The parties’ litigation 

has taken a difficult course, involving three actions, but by consent the litigation will 

proceed as one action and the actions brought by the CFS and CFS – BC are of 

relatively recent origin.  

[25] In the result, considering the manner in which the applications have been 

brought, with specific reference to the volume of material filed in support and the 

conflicts found in that material, I have concluded that it is not possible to fairly find 

the facts necessary to reach judgment, and that to dispose of the applications 

summarily on the basis of the existing material would be unjust and contrary to the 

interests of justice. 

Bad Faith Allegations and Conflicts in Affidavits 

[26] Although I have concluded that the volume and the nature of the material filed 

in this application alone is sufficient from which to conclude that the parties’ dispute 

is not suitable for summary determination, there is another ground standing alone 

which also leads me to find that the parties’ dispute requires a conventional trial.  

[27] The SFSS asserts that the CFS acted in bad faith by taking steps to thwart 

the holding of the Referendum, apparently in an attempt to delay the end of the 

financial and other support which the CFS received from the SFSS. The SFSS 

points to the ROC as an example of the problems created by the CFS, with the ROC 

being composed of equal numbers of representatives from both the SFSS and the 

CFS and thereby lacking the means to resolve differences should a deadlock arise.  

Although the SFSS asserts bad faith on the part of the CFS, there appears to be 

little evidence to support the SFSS’s allegations.  There is also little evidence before 

the court as to why the SFSS and its executive decided to discontinue its 

involvement with the ROC and proceed unilaterally using the SFSS’s electoral body, 

the IEC to conduct the Referendum.  
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[28] The CFS points to the process surrounding the Referendum, which it asserts 

was contrary to the manner in which the Referendum would have been conducted 

had it followed the CFS’s rules, and, further, asserts that the steps taken by the 

SFSS resulted in an unfair voting process which was controlled by the SFSS 

executive. The CFS says that illustrations of unfairness include the date selected by 

the SFSS for the vote, the wording of the ballot, early campaigning by the SFSS 

executive which the CFS asserts had an anti-CFS bias, questionable campaign 

material distributed by the SFSS, an apparent breach of confidentiality by a SFSS 

representative on the ROC, the failure of the SFSS to involve students studying at 

SFU’s Kamloops campus to participate in the Referendum, and by the SFSS 

granting graduate students who were in the process of separating from the SFSS 

the right to vote in the Referendum.  

[29] Although there appears in the affidavit material little evidence supporting the 

allegations of bad faith either by the SFSS or the CFS, a number of the affidavits 

describe events which the CFS says support its position that the conduct of the 

SFSS led to an unfair election. However, affidavits filed by the SFSS appear to 

contradict some of the assertions contained in the affidavits filed by the CFS, adding 

yet another concern when addressing the parties’ dispute in a summary trial. 

Although Inspiration encourages a trial judge to give judgment in a Rule 18A 

summary trial even in the face of conflicting affidavits, this is possible only where 

other admissible evidence makes it possible to find the facts necessary for judgment 

to be given, not because a judge prefers one version of the evidence over another. 

[30] However, in the material filed in the instant case, not only are there conflicting 

affidavits, but there are assertions of actions of bad faith by the parties and their 

principals. The evidentiary conflicts and the bad faith allegations raise questions as 

to the weight to be given to the affidavit evidence and also to the affiants’ credibility. 

There has been no testing of the affiants’ conflicting evidence in any fashion which 

would assist the trier of fact in assessing their credibility and the weight to be 

accorded their evidence.  Iacobucci v. WIC Radio Ltd. (1997), 37 C.C.E.L. (2d) 112 

(B.C.S.C.), involved contested issues involving evidence of bad faith.  Mr. Justice 
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Harvey, in dismissing the Rule 18A application, concluded at paras. 25 and 31 of 

Iacobucci that questions of bad faith are not “easily amenable to resolution through 

affidavit evidence alone” and that, in order to reach conclusions on the question of 

bad faith, the trial judge should see and hear both cross-examination and 

examination-in-chief and be able to view and weigh the entirety of the evidence on 

both sides.  

[31] Masuhara J. in R.C. Hotel, at para. 13, included the following factors when 

considering whether a summary trial is suitable: 

(a) A court should be reluctant to decide isolated issues in the absence of 
a full factual matrix and should not decide issues on the basis of 
assumed facts. 

(b) While the court may in certain circumstances resolve issues and find 
facts in the face of conflicting evidence, it should be reluctant to do so 
where there are direct conflicts in affidavit evidence, the resolution of 
which will require findings with respect to credibility. 

(c) A court should be reluctant to resolve factual issues in the absence of 
admissible evidence where such evidence may well be tendered in 
admissible form at a subsequent trial. 

[32] I have concluded in reference to (a) above that I lack the full factual matrix 

and am being asked to determine issues on the basis of assumed facts, the latter 

with respect to the assertions of bad faith.  With respect to (b), there is conflicting 

evidence found in the affidavits, the resolution of which I conclude will require 

findings with respect to credibility. In reference to (c), I am reluctant to address 

factual issues raised in the absence of evidence which I anticipate might well be 

adduced at trial. 

[33] I should add that some of the factual difficulties raised by the material flow 

from the absence of examinations for discovery in this dispute prior to bringing this 

Rule 18A application.  Such discoveries might have assisted to some extent in 

determining the credibility and weight to be accorded certain of the evidence. 

Further, there are still outstanding requests for discovery of documents some of 

which might be germane to the issues of bad faith or ulterior purposes raised by the 

parties with respect to the intentions of the SFSS and the CFS regarding the conduct 
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of the Referendum.  It is preferable, particularly in a case such as this where the 

factual matrix is so difficult to determine, to have such discoveries conducted before 

bringing on a Rule 18A application: see EVO Properties Ltd. v. 637934 B.C. Ltd., 

2004 BCSC 1203, at paras. 33 to 42. 

[34] In considering the factual difficulties posed in the instant case and whether it 

is suitable for disposition by summary trial, I have heeded the decision of Esson J.A. 

in giving judgment for the court in Cannaday v. McPherson (1998), 44 B.C.L.R. (3d) 

195, 102 B.C.A.C. 241, in which he wrote: 

[53] One point which may properly be taken from this case is that the 
summary trial procedure is not well suited to factually complex cases. The 
difficulty, of course, is all the greater where not all parties are competently 
represented, and perhaps greater again where the application is brought by 
the defendant. All too often, proceedings such as these place an inordinate 
burden on the judge and in the end prove to be a waste of time and effort. In 
its place, Rule 18A is a useful procedure for permitting speedy and 
inexpensive resolution of cases, but it is doubtful that its place extends 
beyond cases which are relatively straightforward on their facts. 

[35] I wish to make it clear that although I consider Mr. Justice Esson’s remarks 

applicable in the instant case, I do not consider his reference to competent 

representation as applying in this case and I include the reference only to provide 

the whole context of his remarks. I have no hesitation in stating that all counsel in 

this case were competent and well-prepared. 

[36] Given the concerns expressed above, I have concluded that a second and 

independent basis for declining to resolve the parties’ dispute under Rule 18A 

follows from the difficulty I have in determining the dispute’s factual matrix and the 

lack of evidence available to properly address the allegations of bad faith raised by 

both the SFSS and the CFS. 

Unremitted Fees 

[37] In Action No. 1 (Registry No. S089144) and Action No. 2 (Registry No. 

SO90331) the plaintiffs, CFS, CFS – Services, and CFS – BC, seek orders that the 
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SFSS continue to collect the fees from its members which are due to the plaintiffs 

pursuant to the agreements between the SFSS and the CFS entities, and that those 

fees be paid into court pending disposition of the parties’ dispute. The plaintiffs seek 

a further order that the SFSS pay into court the fees which are due and payable to 

the plaintiffs since the March 2008 Referendum. The SFSS denies any obligation to 

pay fees to the plaintiffs subsequent to the Referendum which it says terminated the 

SFSS’s affiliation with the CFS entities. 

[38] Having declined to address the parties’ dispute by way of summary trial and 

leaving the validity of the Referendum open to determination at a conventional trial, I 

am not prepared at this juncture to make an order with respect to the fees in dispute. 

That question will be remitted for determination in a conventional trial along with the 

other aspects of the parties’ dispute. 

Summary 

[39] The motions brought by the SFSS for judgment pursuant to Rule 18A are 

dismissed.  There are no aspects contained in those motions which I am prepared to 

address in isolation. All matters raised in the petition and Actions No. 1 and 2 are 

remitted to the trial list to be heard in a conventional trial.  

[40] The applications with respect to the collection of fees brought by the CFS, the 

CFS – Services and CFS – BC in Actions No. 1 and 2, consumed a minimal amount 

of time in the course of the Rule 18A application. I dismiss the applications, with the 

parties having the opportunity at trial to address their claims further.  

[41] At the conclusion of the hearing on May 26, 2009, I advised counsel that I 

was reserving my decision and would provide them with written reasons. At that 

time, I indicated to counsel that if I found their dispute inappropriate for summary trial 

and requiring a conventional trial that they should try to resolve their dispute directly.  

A trial, as counsel and the parties are undoubtedly aware, is an expensive and time-

consuming endeavour. It took five days to hear a summary trial and I anticipate that 
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a trial will take 15 to 20 days given the evidence and submissions found in the 

summary trial.  

[42] The cost of this litigation, no matter which party or parties are successful, will 

be borne by post-secondary students enrolled at SFU, as well as by students at 

those institutions which are members of the CFS.  Tuition, books, accommodation 

and meals already impose a significant burden on post-secondary students without 

requiring them to contribute further to the costs of resolving the parties’ dispute. I 

would anticipate that the student fees paid to the SFSS and the CFS can be used 

more productively for programs directly benefiting those students rather than being 

consumed in more litigation.  

[43] If the parties are unable to resolve the dispute before trial, an alternative 

might be for a further referendum to be conducted at SFU. Certainly there would be 

a cost to such a referendum, but I would anticipate that the referendum cost would 

be less, perhaps substantially less, than that which would be incurred in a 15 day or 

longer trial, with the potential of an appeal following the trial judgment. 

[44] As for the concern expressed by SFSS regarding the potential for problems 

arising in the conduct of a referendum under the CFS bylaws, the parties are aware 

that in March 2008 the students at Kwantlen University College in the Lower 

Mainland of B.C. were scheduled to hold a referendum to determine whether their 

student association should terminate its affiliation with the Canadian Federation of 

Students. Problems arose with respect to the referendum process and the CFS 

commenced a petition seeking an order to prevent the referendum which was set to 

be held between March 18 and 20, 2008, the same dates as were set for the 

Referendum at SFU.  

[45] The petition, Canadian Federation of Students v. Kwantlen University College 

Students Association, Vancouver Registry No. S081553, came before Mr. Justice 

McEwan on March 14 and 20, 2008.  Counsel provided me with transcripts of 

portions of the application which included at least some of the directions given by 

McEwan J. to ensure that the referendum at Kwantlen proceeded.  McEwan J. also 
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made himself readily available on short notice to address any further problems in the 

conduct of the referendum.  

[46] Unfortunately, the SFSS and CFS did not pursue a similar process and seek 

directions from the court when difficulties arose with the Referendum at SFU. What 

the Kwantlen case reflects is the willingness of this court to assist the parties in a 

situation such as arose at Kwantlen when problems were encountered in the 

electoral process, a solution which the CFS and the SFSS might consider should 

they endeavour to try to resolve their differences with another referendum. 

Costs 

[47] The SFSS pursued their Rule 18A application in the face of strong opposition 

from the CFS, the CFS – Services, and the CFS – BC, which asserted from the 

commencement of the hearing that this was not a situation which could be 

appropriately dealt with in a summary trial.  I subsequently concluded that this was 

not a dispute to be dealt with summarily. In the ordinary course I would anticipate 

awarding the CFS entities costs at Scale B. The CFS and CFS – Services, 

represented by the same counsel, would have a single set of costs, as would the 

CFS – BC.  

[48] The cross-applications brought by the CFS entities were dismissed, but 

occupied such a minimal amount of time during the five days as to be 

inconsequential. If there are matters with respect to costs upon which the parties 

wish to make submissions on or before August 24, 2009, they may arrange with the 

Registry a date before or after August 24, 2009 to address the question of costs. 

“R.M. Blair J.” 

BLAIR J. 
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